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Letters 


On Checking Annotations 
of Rules of Procedure 

I am surprised that the Journal 
would accept for publication an ar- 
ticle that has as its thesis the posi- 
tion that lawyers should not be re- 
quired to research annotations of a 
rule of court (and presumably a stat- 
ute) to see whether the interpreta- 
tion by the courts is the same as that 
of the lawyer. (“The Misinterpreta- 
tion of the Dismissal for Failure to 
Prosecute Rule,” October). The deci- 
sions interpreting Rule 1.420(e), 
Florida Rules of Civil Procedure, 
clearly require action to move the 
case towards final determination for 
such action to qualify as prosecution. 
There is presently pending before the 
Civil Procedure Rules Committee of 
The Florida Bar a proposal to spell 
out in the rule those interpretations. 

The author’s contention that the 
court should take charge of the pros- 
ecution of a civil action is not in ac- 
cordance with the wishes of most civil 
trial attorneys. One of the fre- 
quently heard criticisms of civil pro- 
cedure in federal courts is that the 
courts exercise too much control over 
the progress of a civil case. 

The author argues that the defen- 
dant should move the case toward 
trial rather than waiting for the 
plaintiff to do so. This position over- 


looks the fact that the defendant 
must bear the expense of the fees of 
its attorney and other trial prepa- 
ration costs. There are some cases 
in which the plaintiff can produce a 
sufficient issue of fact to cause the 
trial court to deny the defendant’s 
motion for summary judgment. Why 
should the defendant incur the ex- 
pense of further trial preparation if 
the plaintiff's lawyer is not inter- 
ested enough in the case to request 
trial setting? 

It is difficult to understand how a 
plaintiff's attorney who believes 
that the client’s claim is meritori- 
ous can allow a year to go by without 
doing anything. It is also difficult to 
understand why a law school gradu- 
ate who has passed the bar exami- 
nation would not check the annota- 
tions of a rule of procedure. 

The author’s research is some- 
what less than perfect. He refers in 
footnote 11 to a case that he sum- 
marizes as “regarding common law 
rule dealing with involuntary dis- 
missal for want of prosecution if no 
activity occurs in a three-, rather 
than one-, year period.” The cited 
case deals with the issue of whether 
a dismissal for lack of prosecution 


Mr. Gaines’ letter with the author’s re- 
sponse continued on page 16 


Oath of Admission to The Florida Bar 


4 


“| do solemnly swear: 


the State of Florida; 


help me God.” 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission to 
the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution of 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval: 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice 
of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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s we work our way 

through the aftermath of 

the terrorist attacks of 

September 11, many of 
you have asked if financial contri- 
butions can be directed to the vic- 
tims and their families through The 
Florida Bar or the Florida Bar Foun- 
dation. Issues of The Florida Bar 
News subsequent to the terrible 
events of that day have described 
the work of your bar’s staff in as- 
sisting the New York State Bar and 
The Association of the Bar of the 
City of New York based on Florida’s 
experience with Hurricane Andrew, 
but we were unable to assist finan- 
cially because neither the Bar nor 
the Foundation were authorized to 
accept charitable contributions for 
that purpose. Now we can. 

We have created Florida Attor- 
neys Charitable Trust, Inc. (ACT). 
Thousands of lives were wrecked on 
that dreadful September day and 
those of us fortunate enough to have 
avoided the direct effects of that 
tragedy have a duty to help those 
who did not. The generosity of our 
fellow citizens has been unprec- 
edented. The restraint of the mem- 
bers of the legal profession in con- 
nection with sorting out issues of 
liability and avoiding a rush to the 
courthouse has exemplified the best 
the legal profession has to offer. The 
American Bar Association, numer- 
ous state bars, and voluntary orga- 
nizations such as the Association of 
Trial Lawyers of America have 
poured their hearts and souls into 
the relief effort. 

I commend in particular ATLA and 
its Trial Lawyers Care program, 


President’s Page 


“As I See It” 
ACT 


spearheaded by Florida Bar mem- 
ber and former ATLA president 
Larry Stewart of Miami. “As an as- 
sociation, we all felt the grief and the 
horrible consequences that these 
people were confronted with. We 
wanted to step up and do something 
for them in a small way to help the 
families of victims through this ter- 
rible time,” Stewart said. Prompt 
and full justice is the goal. “We’re 
looking at getting money in the hands 
of families very quickly. By the begin- 
ning of the year, the money will be 
flowing to the families of the victims. 
This is one of the things we insisted 
on: Get the money to the families. 
They need it,” Stewart said. TLC has 
recruited thousands of attorneys 
from around the nation to provide pro 
bono legal services to the victims and 
their families. Their efforts repre- 
sent, perhaps, our finest hour. 
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So I'll be asking each of you, every 
law firm, every law school, every sec- 
tion of the Bar, to ACT. I will soon 
appoint a steering committee to en- 
sure the success of this effort. Over 
time I want to see ACT become a sig- 
nificant seven-figure success through 
which your Florida Bar can respond 
quickly to any future disaster to help 
the victims and their loved ones, to 
ease the pain and the loss, and, hope- 
fully, in the process reaffirm our pro- 
fessional commitment to public ser- 
vice and the rule of law. Not, as I have 
said before, by what we say, but 
rather by what we do. 


Greetings of the Season 

When you receive this issue of the 
Journal, we will be in the midst of 
our great American traditional holi- 
day season. Hopefully you and yours 
will have enjoyed a happy Thanks- 
giving and you will be looking forward 
to Christmas or Chanukah and a 
happy and healthy New Year. Our 
thoughts and prayers are with the 
dedicated men and women who will 
be spending the holidays in service 
to our nation, in harm’s way. They are 
truly special. We remember, as well, 
those who were snatched away from 
us in New York, in Pennsylvania, and 
in our nation’s capital. 
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2001 Bar Journal Directory Errata 


Membership records data incorrectly entered and printed 
in the September 2001 directory is provided below. 


Judge David W. Carstetter and 
Judge James R. Russell were omit- 
ted from the listing of administrative law 
judges with the Social Security Admin- 
istration Office of Hearings and Appeals, 
Jacksonville. (p. 657) 

The address of the Franklin County 
Clerk of Circuit and County Courts 
is 33 Market St., Ste. 203, Apalachicola 
32320, and the address of the Franklin 
County Sheriff’s Office is 270 Hwy. 
65, Eastpoint 32328. 

The correct information for the Semi- 
nole County Clerk’s Office is: Clerk 
Maryanne Morse, P.O. Box 8099, Sanford 
32772-8099, phone number 407/665- 
4330. 

Eric K. Allen’s phone number is 863/ 
519-0583, fax number is 863/519-0584, 
and e-mail address is eallen@ithink.net. 

Gary Steven Betensky’s correct ad- 
dress is 250 S. Australian Ave., West Palm 
Beach 33401. (p. 75) 

David C. Bibb’s correct e-mail ad- 
dress is dbibb@ungerlawfirm.com. (p. 75) 

Mark Gunn Burnette’s e-mail ad- 
dress is mburnette@decatur-law.com and 
his fax number is 404/638-5890. (p. 98) 

Barbara Buxton’s fax number is 
305/933-0334. (p. 99) 

Diana Waterous Centorino’s 
phone number is 954/462-7760. (p. 109) 

Gary Andrew Costales’ correct firm 
name is Gary A. Costales, P.A. (p. 126) 

Casey William Coughlin’s address 
is 1515 N. University Dr., Ste. 214, Coral 
Springs 33071 and his phone number is 
954/227-1129. (p. 126) 

Scott H. Cupp’s firm is Scott H. Cupp, 
P.A., Belle Glade. (p. 131) 

Victoria Erquiaga’s fax number is 
941/484-1121. 

Rosemary E. Fansher was omitted 
from the certified mediators section. She 
is a certified family mediator, address 
2080 Wiggley Farms Rd., Deltona 32725, 
phone number 386/789-5186. 

Joseph D. Farish, Jr.’s address is 
P.O. Box 4118, West Palm Beach 33402 
and his e-mail is jfarish@bellsouth.net. 
(p. 165) 

Judge Richard Yale Feder’s phone 
number is 305/893-8867. 

Joseph Anthony Flannery’s phone 
number at the Sixth Judicial Circuit is 
727/582-7732. (p. 623) 

Kathy L. Garner’s firm is the Gar- 
ner Law Group, Tallahassee. (p. 187) 

Martha C. Gaythwaite’s e-mail ad- 
dress is mgaythwaite@fbg-law.com. (p. 
189) 

Michael J. Gelfand’s fax number is 
561/655-1361. (p. 190) 

Richard Wayne Glenn’s phone 
number is 561/687-7235 and his fax num- 
ber is 561/687-7245. (p. 195) 

Joseph C. Hood’s address is 709 W. 
Azalea St., Ste. B, Tampa 33606. (p. 235) 

Kristen Marena Jackson’s address 
is 5401 S. Kirkman Rd., Ste. 350, Or- 
lando 32819 and her fax number is 407/ 
363-9558. (p. 243) 

William Michael Karney’s e-mail 
address is wkarney@moraitis-cofar- 


karney.com. (p. 255) 

William A. Knight’s phone number 
is 813/221-6663 (p. 20, Board Certified 
Lawyers section) 

Edward Steven Lauer’s firm is E. 
Steven Lauer, P.A., phone number 561/ 
234-4200. (p. 279) 

Tanique Lee’s middle name is 
Germaine. (p. 282) 

Jennifer Levin’s phone number 
is 954/491-1120, her fax number is 954/ 
771-9264, and her e-mail is 
jenniferl@greenspoonmarder.com. (p. 
286) 

Robert H. Loevin’s address is 20191 
E. Country Club Dr., Aventura 33180. 
(p. 292) 

Michael Lukasievich’s phone num- 
ber is 954/926-5555. (p. 296) 

Anya Elisa Macias’ phone number 
is 954/938-9077. (p. 299) 

Paul J. Marino’s address is Elias, 
Kiefer & Marino, 611 Druid Rd. E., Ste. 
512, Clearwater 33756; phone number 
727/461-0220; fax number 727/461-2433. 
(p. 305) 

Victor Daniel Martinez is with the 
Federal Public Defender’s Office, 501 E. 
Polk St., Tampa 33602, phone number 
813/228-2715, fax number 813/228-2562. 
(p. 308) 

Andrew Richard McCumber’s 
phone number is 813/875-1100. (p. 315) 

Catherine Peek McEwen’s firm 
is Catherine Peek McEwen, P.A., and 
her phone number is 813/248-5852, 
fax number 813/248-3061, e-mail 
catmcewen@aol.com. (p. 316) 

Craig Arthur Meyer is with the 
Florida Department of Agriculture and 
Consumer Services, 400 The Capitol, Pl. 
10, Tallahassee 32399-0810, phone num- 
ber 850/488-3022, fax number 850/922- 
4936, e-mail meyerc@doacs.state.fl.us. (p. 
325) 

George Cline Moore’s fax number 
is 850/584-7148. (p. 334) 

George R. Moraitis’ e-mail ad- 
dress is gmoraitis@moraitis-cofar- 
karney.com. (p. 334) 

Kevin J. Morris’ phone number is 
727/823-2600, fax number 727/823-2006. 
(p. 336) 

Thomas E. O’Hara’s address is 
13577 Feather Sound Dr., Ste. 450, 
Clearwater 33762. (p. 351) 

Mark R. Osherow’s phone number 
is 561/477-5054. (p. 354) 

Eric Albert Parzianello’s e-mail ad- 
dress is eparzianello@evansluptak.com. 
(p. 360) 

Ross E. Payne’s e-mail adress is 
rpayne4@cfl.rr.com. (p. 362) 

Elissa Pearl-Hulnick’s fax num- 
ber is 954/563-9497, and e-mail is 
ehulnicklaw@aol.com. (p. 362) 

Kyle D. Pence’s phone number is 
954/525-2300; fax 954/763-4905; e- 
mail KDPLaw@aol.com. (p. 364 and 
p. 10, certified mediators section) 

Edward B. Pennfield’s fax number 
is 212/408-7872, e-mail epennfie@ 
bankofny.com. (p. 364) 

Margaret Ann Philips is with the 
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firm of Constangy, Brooks & Smith, LLC, 
Jacksonville. (p. 368) 

Stanley M. Pred’s fax number is 305/ 
947-5407. (p. 376) 

Stefan A. Rubin’s e-mail address is 
stefan.rubin@ruden.com. (p. 404) 

David Andrew Slutsker’s phone 
number is 305/789-2792. (p. 437) 

Jim Edward Solomon’s e-mail ad- 
dress is jsolomonlawoffice@yahoo.com. 
(p. 442) 

Judy A. Stevens-Singleton’s fax 
number is 321/459-2639, e-mail 
jasslaw@bellsouth.net. (p. 451) 

Kenneth M. Swartz’s address is 100 
N. Biscayne Blvd., 21st Fl., Miami 33132- 
2306, phone number is 305/579-9090, fax 
number 305/371-4380, and e-mail address 
is ken@swartzlawyer.com. (p. 458 and p. 
19 of the Board Certified Lawyers sec- 
tion) 

Rod Taylor’s fax number is 407/876- 
8714. (p. 461) 

Taryn Xenia Temmer’s phone num- 
ber is 813/685-7517. (p. 462) 

James D. Tittle’s fax number is 561/ 
687-7245. (p. 467) 

Charles Houston Webb’s fax num- 
ber is 941/778-5934. (p. 487) 

John Dudley Voigt, Jr.’s e-mail ad- 
dress is jdvoigt@aol.com. (p. 480) 

Jason S. Weiss’ phone number is 
954/525-0255. (p. 490) 

David S. Wieder’s phone number is 
305/371-7111, fax 305/371-8225. (p. 496) 

Stephen K. Yasinow’s phone num- 
ber is 410/296-2989. (p. 506) 

Members may update their official 
Florida Bar information by visiting the 
Bar’s website at www.FLABAR.org. 


Rule 1-3.2(b) of the Rules Regulat- 
ing The Florida Bar contained an error 
regarding the period of probation for 
conditionally admitted members. The 
rule should read as follows: 

“(b) Conditionally Admitted Mem- 
bers. The Supreme Court of Florida may 
admit a person with a prior history of drug, 
alcohol, or psychological problems to mem- 
bership in The Florida Bar and impose con- 
ditions of probation as the court deems ap- 
propriate upon that member. The period of 
probation shall be no longer than 5 years, 
or for such indefinite period of time as the 
court may deem appropriate by conditions 
in its order. The conditions may include, 
but not be limited to, participation in a re- 
habilitation program, periodic blood and 
urine analysis, periodic psychological exami- 
nations, or supervision by another member 
of The Florida Bar. The probation shall be 
monitored by The Florida Bar and the costs 
thereof shall be paid by the member on pro- 
bation. A failure to observe the conditions 
of probation or a finding of probable cause 
as to conduct of the member committed 
during the period of probation may termi- 
nate the probation and subject the member 
to all available grievance procedures under 
the Rules of Discipline.” (p. 705) 
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nearby State Farm agent with confic arm. and that the process 


THE RESTATEMENT (THIRD) OF TORTS 
Products Liability—The Tension Between 
Product Design and Product Warnings 


by Spencer H. Silverglate 


n May 1997, the American Law Institute (ALI)! 

completed the Restatement (Third) of Torts: Prod- 

ucts Liability. The Third Restatement admittedly 

“goes beyond the law as the law otherwise would 
stand” and is “an almost total overhaul” of the Restate- 
ment (Second) of Torts, which was issued in 1965. The 
Second Restatement contained a single provision deal- 
ing with products strict liability: Section 402A. The vast 
majority of jurisdictions,’ including Florida,® have 
adopted §402A. The major thrust of this section was to 
eliminate privity, so that any person injured by a defec- 
tive product could directly sue the manufacturer and 
members of the chain of distribution.® The substantive 
focus of §402A was on manufacturing defects.’ The Third 
Restatement greatly expands the coverage by address- 
ing the many developments in products law occurring 
over the ensuing 35 years.* 

One of the most significant and controversial features 
of the Third Restatement is its treatment of the rela- 
tionship between product design and product warnings 
and instructions.’ Most products can be designed more 
safely. If, however, a product may be used safely when 
its warnings are heeded, is the product defective if a safer 
design is not implemented? This article addresses the 
tension between the need for safe products on the one 
hand and for individual responsibility in following prod- 
uct warnings and instructions on the other. The issue is 
analyzed against the backdrop of the Second and Third 
restatements and Florida law. 


The Second Restatement Position 

Section 402A of the Restatement (Second) of Torts rec- 
ognized products strict liability. It states that “one who 
sells any product in a defective condition unreasonably 
dangerous to the user or consumer or to his property is 
subject to liability for physical harm thereby caused to 
the ultimate user or consumer, or to his property, if (a) 
the seller is engaged in the business of selling such a 
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product, and (b) it is expected to and does reach the user 
or consumer without substantial change in the condi- 
tion in which it is sold.” This rule applies even though 
“(a) the seller has exercised all possible care in the prepa- 
ration and sale of his product, and (b) the user or con- 
sumer has not bought the product from or entered into 
any contractual relation with the seller.” Courts have 
interpreted §402A to mean that a product may be unrea- 
sonably dangerous because of a defect in manufactur- 
ing, design, or warnings and instructions.'° 

Comment j to §402A addresses product directions and 
warnings. It states that “in order to prevent the product 
from being unreasonably dangerous, the seller may be 
required to give directions or warnings.” Significantly, 
the comment goes on to state that “where warning is 
given, the seller may reasonably assume that it will be 
read and heeded; and a product bearing such a warning, 
which is safe for use if it is followed, is not in defective 
condition, nor is it unreasonably dangerous.” Comment j 
gave manufacturers a foothold to argue that products 
which could be used safely if their warnings and instruc- 
tions were followed were neither defective nor unreason- 
ably dangerous." 


The Third Restatement Position 

The reporters of the Third Restatement referred to the 
Comment j emphasis on product warnings as “unfortu- 
nate language” which has elicited “heavy criticism.” In 
response to this perceived criticism, the Third Restate- 
ment shifts the emphasis away from product warnings 
and toward safer product design. The core provision of 
the Third Restatement, §2, states that “a product is de- 
fective when, at the time of sale or distribution, it con- 
tains a manufacturing defect, is defective in design or is 
defective because of inadequate instructions or warn- 
ings.” It goes on to define each category of strict liability 
separately: 

e A product “contains a manufacturing defect when 
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the product departs from its in- 
tended design even though all pos- 
sible care was exercised in the 
preparation and marketing of the 
product.” 

e A product “contains a design 
defect when the foreseeable risks of 
harm posed by the product could 
have been reduced or avoided by the 
adoption of a reasonable alternative 
design by the seller or other dis- 
tributor, or a predecessor in the com- 
mercial chain of distribution, and 
the omission of the reasonable al- 
ternative design renders the prod- 
uct not reasonably safe.” 

e A product “is defective because 
of inadequate instructions or warn- 
ings when the foreseeable risks of 
harm posed by the product could 
have been reduced or avoided by the 
provision of reasonable instructions 
or warnings by the seller or other 
distributor, or a predecessor in the 
commercial chain of distribution 
and the omission of the instructions 
or warnings renders the product not 
reasonably safe.” 


Reasonable 
Alternative Design 

To prove design defect, the Third 
Restatement, unlike the Second 
Restatement, requires a plaintiff to 
demonstrate the existence of a rea- 
sonable alternative product design. 
This manufacturer-friendly provi- 
sion was controversial and hotly 
contested.'* Comment d to §2 of the 
Third Restatement defines reason- 
able alternative product design in 
terms of the “risk-utility balancing 
test.” The test is “whether a reason- 
able alternative design would, at a 
reasonable cost, have reduced the 
foreseeable risk of harm posed by 
the product and, if so, whether the 
omission of the alternative design 
by the seller . . . rendered the prod- 
uct not reasonably safe.” 

Comment f addresses the factors 
relevant in determining whether the 
omission of a reasonable alternative 
design renders a product not reason- 
ably safe. Such factors include the 
magnitude and probability of the 
foreseeable risks of harm; the in- 
structions and warnings accompa- 
nying the product; consumer expec- 


tations regarding the product and 
the relative advantages of the alter- 
native design, including its produc- 
tion costs, its effect on product lon- 
gevity, maintenance, repair, and 
aesthetics; and the range of con- 
sumer choice among products. 


Product Design and Product 
Warnings and Instructions 

While the alternative reasonable 
design requirement of the Third Re- 
statement favors manufacturers, 
the commentary regarding the rela- 
tionship between product design 
and instructions and warnings does 
not. Comment | to §2 states: 
Reasonable design and instructions or 
warnings both play important roles in 
the production and distribution of rea- 
sonably safe products. In general, when 
a safer design can reasonably be imple- 
mented and risks can reasonably be de- 
signed out of a product, adoption of the 
safer design is required over a warning 
that leaves a significant residuum of 
such risks. For example, instructions 
and warnings may be ineffective because 
users of the product may not be ad- 
equately reached, may be likely to be 
inattentive or may be insufficiently mo- 
tivated to follow the instructions or heed 
the warnings. However, when an alter- 
native design to avoid risks cannot rea- 
sonably be implemented, adequate in- 
structions and warnings will normally 
be sufficient to render the product rea- 
sonably safe. Warnings are not, however, 
a substitute for the provision of a rea- 
sonably safe design. 

As discussed below, Comment | 
has been interpreted to create a 
preference for safer product design 


over warnings and instructions. 


A Case in Point: Uniroyal 
Goodrich Tire Co. v. Martinez 
The contrast between the ap- 
proach of the Second and Third re- 
statements regarding product warn- 
ings is illustrated by the Texas 
Supreme Court in Uniroyal 
Goodrich Tire Co. v. Martinez, 977 
S.W. 2d 328 (Tex. 1998), cert. denied, 
526 U.S. 1040 (1999). Mr. Martinez 
was a mechanic who was injured 
when a tire exploded while he was 
mounting a 16-inch tire on a 16.5- 
inch rim. “Attached to the tire was 
a prominent warning label contain- 
ing yellow and red highlights and a 
pictograph of a worker being thrown 
into the air by an exploding tire.” 
The conspicuous label, which Mr. 
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Martinez admitted that he had seen, 


warned him of the following: 
DANGER—NEVER MOUNTA 16" SIZE 
DIAMETER TIRE ON A 16.5" RIM. 
Mounting a 16" tire on a 16.5" rim can 
cause severe injury or death.... If an 
attempt is made to seat the bead by in- 
flating the tire, the tire bead will break 
with explosive force. 

NEVER inflate a tire which is lying 
on the floor or other flat surface. Always 
use a tire mounting machine with the 
hold-down device or safety cage or bolt 
to vehicle axle. 

NEVER stand, lean or reach over the 
assembly during inflation.'° 


Mr. Martinez, having changed 
about a thousand tires in his life, 
admitted that he knew it was dan- 
gerous to lean over a tire while in- 
flating it and that it was dangerous 
to try to mount a 16-inch tire on a 
16.5-inch rim. He ignored these 
warnings and proceeded to mount a 
16-inch tire on a 16.5-inch rim while 
leaning over the tire assembly dur- 
ing its inflation and without using 
a tire mounting machine or bolting 
the tire to the vehicle axle. The tire 
exploded and Mr. Martinez was in- 
jured. 

Mr. Martinez sued Uniroyal, the 
manufacturer of the tire. In his law- 
suit, he did not dispute that the tire 
carried an effective warning, that 
the warning was visible, that he had 
seen the warning, or that if he had 
heeded the warning, he would not 
have been injured. Instead, he ar- 
gued that Uniroyal could have uti- 
lized an alternative design which 
would have reduced, but not elimi- 
nated, the risk of explosion. 

On these facts, the jury awarded 
Mr. Martinez $17 million: $5.5 mil- 
lion in actual damages and $11.5 
million in punitive damages. Amaz- 
ingly, the jury found no comparative 
negligence against Mr. Martinez. 
Applying Comment j to §402A of the 
Second Restatement, the case likely 
would have been decided in 
Uniroyal’s favor. The Texas Supreme 
Court, however, expressly declined to 
follow Comment j and instead relied 
on Comment | of the Third Restate- 
ment.'* In so doing, the court affirmed 
the jury finding that the product was 
defectively designed.'’ 

The result in Uniroyal defies logic 
and common sense. Most products 
can be designed safer, but at some 


| 
| 

\ 


You work in a small law firm. 


It’s how you know” 
you'll have the flexible, easy-to-use 
research tools you need to serve 


your clients in Florida. 


Because your work 


anything but 


LexisNexis” delivers the most complete collection of 
tailored research tools for Florida attorneys on lexis.com®, 
plus the titles you trust and need, including: 


Florida Statutes and Cases 
Florida Estates Practice Guide 
Florida Civil Practice Guide 
Florida Civil Procedure, 2d 
Southeast Transaction Guide 
11th Circuit Criminal Handbook 
Florida Evidence, 2d 
Florida Criminal Practice & Procedure 
Florida Commercial Landlord Tenant Law 
Florida Condominium Law 
Florida Probate Code Manual | N ; ™ 
Florida Real Estate Transactions eX S =, 4 
Florida Automated Forms 

It’s how you know” 


| Learn more about small law resources @ www.lexisnexis.com 


LexisNexis and the Knowledge Burst logo are trademarks and /exis.com is a registered trademark of Reed Elsevier Properties Inc., used under license. “AL3926 
It’s How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc. Other products or services may be trademarks or registered trademarks 
of their respective companies. © 2001 LexisNexis, a division of Reed Elsevier Inc. All rights reserved 


‘ 
| 
| 
| 


point the design is safe enough. At 
that point, the manufacturer should 
be entitled to rely on its warnings 
and instructions and the user’s com- 
mon sense to avoid the residual risk 
of harm. The next section addresses 
how Florida courts strike this bal- 
ance between product design and 
product warnings. 


Florida Products Law 

In 1976, the Florida Supreme 
Court officially adopted the Restate- 
ment (Second) of Torts §402A in 
West v. Caterpillar Tractor Co, 336 
So. 2d 80 (Fla. 1976). Since then, 
Florida products liability law has 
proceeded in anything but a straight 
line. Even today, considerable con- 
fusion and disagreement exist in 
Florida as to the present state of 
products liability law. 


Risk-Utility Test vs. 
Consumer Expectations Test 

The confusion in Florida is articu- 
lated in the standard jury instruc- 
tion on design defect in strict prod- 
uct liability cases: “A product is 
unreasonably dangerous because of 
its design if [the product fails to per- 
form as safely as an ordinary con- 
sumer would expect when used as 
intended or in a manner reasonably 
foreseeable by the manufacturer] [or] 
[the risk of danger in the design out- 
weighs the benefits].”"* The com- 
ments state that the jury instruction 
“defines ‘unreasonably dangerous’ 
both in terms of consumer expecta- 
tions and in terms weighing the de- 
sign risk against its utility.”'* It goes 
on to state that “absent more defini- 
tive authority in Florida, the com- 
mittee recommends neither test to 
the exclusion of the other and ex- 
presses no opinion about whether the 
two charges should be given alter- 
natively or together. PL 5 provides 
language suitable for either stan- 
dard, or both, decided by the trial 
court to be appropriate.””’ In other 
words, the committee “punted” on 
the test to be applied in design de- 
fect cases. 

In contrast, the Third Restate- 
ment adopts the risk-utility balanc- 
ing test to determine design defect.” 
The Third Restatement acknowl- 


edges, however, that consumer ex- 
pectations about product performance 
and the dangers attendant to prod- 
uct use may be considered as part of 
the risk-utility balancing test.” 


Doctrinal Categories 

One of the themes of the Third 
Restatement is to avoid doctrinal 
tort categories such as negligence, 
strict liability, and breach of war- 
ranty and instead define product 
defect functionally in terms of its 
design, manufacturing, and warn- 
ing. Comment n takes the position 
that the definition of “defect” is the 
important issue and should remain 
the same regardless of the label, be 
it strict liability, negligence, or 
breach of warranty. The comment 
concludes that, to avoid confusion, 
only one tort theory should be sub- 
mitted to the jury: 
Design and failure-to-warn claims may 
be combined in the same case because 
they rest on different factual allegations 
and distinct legal concepts. However, 
two or more factually identical defective- 
design claims or two or more factually 
identical failure-to-warn claims should 
not be submitted to the trier of fact in 
the same case under different doctrinal 
labels. Regardless of a doctrinal label 
attached to a particular claim, design 
and warning claims rest on a risk-util- 
ity assessment. To allow two or more 
factually identical risk-utility claims to 
go to the jury under different labels, 
whether “strict liability,” “negligence,” 
or “implied warranty of merchantabil- 
ity,” would generate confusion and may 
well result in inconsistent verdicts. 


The commentary about generat- 
ing confusion rings true in Florida. 
Recent Florida decisions have re- 
jected the notion that products li- 
ability law made strict liability and 
negligence concepts functionally 
equivalent.” To the contrary, Florida 
cases suggest that negligence and 
strict liability theories exist side-by- 
side in products cases.” 

While Florida cases are clear that 
strict liability concepts did not sup- 
plant negligence in products liabil- 
ity cases, they are less clear in de- 
fining the standards to be applied 
with the different theories. In 
Ferayorni v. Hyundai Motor Co.,711 
So. 2d 1167 (Fla. 4th DCA 1998), the 
Fourth District Court of Appeal bor- 
rowed from the California Supreme 
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Court in defining the duty to warn 
in a product strict liability claim: 


Failure to warn in strict liability differs 
markedly from failure to warn in the 
negligence context. Negligence law in a 
failure to warn case requires a plaintiff 
to prove that a manufacturer or distribu- 
tor did not warn of a particular risk for 
reasons that fell below the acceptable 
standard of care, i.e., what a reasonably 
prudent manufacturer would have 
known and warned about. Strict liabil- 
ity is not concerned with a standard of 
due care or the reasonableness of a 
manufacturer’s conduct. The rules of 
strict liability require a plaintiff to prove 
only that the defendant did not ad- 
equately warn of a particular risk that 
was known or knowable in light of the 
generally recognized and prevailing best 
scientific and medical knowledge avail- 
able at the time of manufacture and 
distribution.” 

Whether the Ferayorni definition 
of strict liability in failure-to-warn 
cases represents the State of Florida 
law is an open question. The com- 
mentary to the Florida Standard 
Jury Instructions states that “pend- 
ing further developments of Florida 
law, the committee reserved the 
question of whether there can be 
strict liability for failure to warn 
and, if so, what duty is imposed on 
the manufacturer or seller.”*° 


Product Design vs. 
Warnings and Instructions 

While the Third Restatement con- 
tains many desirable features, its 
bias against product warnings is not 
one of them. If Comment | to §2 is 
applied slavishly, there will be ab- 
errant results like the one in 
Uniroyal. Fortunately, Florida 
courts do not appear to be headed 
in that direction. Florida decisions 
generally strike a reasonable bal- 
ance between the manufacturer’s 
obligation to design safe products 
and its right to have its warnings 
and instructions heeded. 

In Kroon v. Beech Aircraft Corp, 
628 F.2d 891 (5th Cir. 1980), a pilot 
crashed an airplane on takeoff when 
he forgot to disengage a control lock- 
ing system. The pilot was experi- 
enced and knew that the locking sys- 
tem had to be disengaged before 
takeoff. While he admitted that his 
own negligence contributed to the 
accident, he sued the airplane 
manufacturer for failing to design a 
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locking system that rendered the 
plane entirely inoperable when en- 
gaged. The Fifth Circuit Court of 
Appeals, applying Florida law, af- 
firmed summary judgment for the 
manufacturer. The court noted that 
while the locking system could have 
been designed differently so as to 
have prevented the accident, the 
design was not the proximate cause 
of the accident. The court approved 
the reasoning of the lower court, 
which analogized the situation to 
one in which a pilot takes off with 
only a gallon of fuel in his tank: 
“Such actions can and do happen; 
and no doubt an airplane could be 
designed to make such an accident 
impossible. It would, however, 
strain reason to suggest that the 


failure to make the aircraft foolproof 
in that detail proximately causes the 
resulting disaster if an experienced 
pilot familiar with a particular air- 
craft were to take off without check- 
ing to see if he had sufficient fuel.”?’ 

Similarly, in Kohler v. Medline 
Inds., Inc., 453 So. 2d 908 (Fla. 4th 
DCA 1984), a trained nurse’s aide 
neglected to close a urine bag. The 
contents spilled onto the floor, and 
another nurse slipped and fell in the 
resulting puddle. The nurse sued the 
bag manufacturer for warning and 
design defects. Citing Kroon, the 
Fourth District Court of Appeal like- 
wise did not reach the design and 
warning issues but instead held that 
the nurse’s aide’s failure to close the 
urine bag was the sole proximate 


cause of the accident: 


This case is but a demonstration of hu- 
man failing, and attempting to compen- 
sate therefor would be as futile as an 
attempt to reverse the seasons. 
McClellan’s tardiness and Burnside’s 
clumsiness at Antietam enabled Lee to 
hold. Redesign of the urine bag would 
have been no more relevant to the men- 
tal lapse of the nurse’s aide here than 
improving those leaders’ curriculum at 
West Point would have been to the out- 
come of that battle. 


In the same vein, the First Dis- 
trict Court of Appeal in Babine v. 
Gilley’s Bronco Shop, Inc., 488 So. 
2d 176 (Fla. lst DCA 1986), found 
no design defect as a matter of law 
where the manufacturer of an “El 
Toro” mechanical bull did not in- 
clude landing gear with its product. 
The manufacturer’s warning of the 
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need for adequate landing gear was 
deemed sufficient to render the 
product not defective.” 

Finally, in Jennings v. BIC Corp., 
181 F.3d 1250 (11th Cir. 1999), the 
11th Circuit Court of Appeals held 
as a matter of law that a lighter was 
not defective for failing to contain 
childproof features. The warning 
“keep out of reach of children” was 
held sufficient to render the prod- 
uct not defective under Florida law. 
Interestingly, the court reached this 
conclusion under both strict liabil- 
ity and negligence theories. The 
court concluded that it “is not rea- 
sonable to require BIC to take all 


possible measures to ensure that its 
products could not be misused by 
anyone who might, even foreseeably, 
come into possession of them. Deci- 
sions of the Florida courts demon- 
strate that a maker or seller of a 
product need not go to extreme 
lengths to protect foreseeable users 
of its products.”*° 

The Jennings decision drew a dis- 
sent from Judge Barkett. In her 
view, “Determining whether the 
manufacturer used reasonable care 
involves a balancing test wherein 
the likelihood and the gravity of the 
potential harm are weighed against 
the burden of the precaution neces- 


sary to avoid that harm. The 
majority’s conclusion in this case— 
that, as a matter of law, a warning 
was sufficient and that anything 
more would represent an ‘extreme’ 
measure—has no basis in Florida 
law.”*! The dissent’s language is 
strikingly similar to the Third Re- 
statement approach and its prefer- 
ence for design safety over product 
warnings.” 


Application of the Third 
Restatement in Florida 

The Florida Supreme Court has 
not yet discussed the Third Restate- 
ment. At least one Florida appellate 
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under F.S. §45.19 should be consid- 
ered to be a dismissal on the merits. 
Section 45.19 was enacted in 1947 
to take effect October 1, 1947. It pro- 
vided for dismissal for lack of pros- 
ecution for a period of one year. The 
prior statute, Ch. 14554, enacted in 
1929, provided for dismissal for lack 
of prosecution for a period of three 
years. It was first applicable to cases 
pending January 1, 1930. 

Rosert P. Gaines, Pensacola 


Author’s Response 

The thesis of my article is not that 
“lawyers should not be required to 
research annotations of a rule of 
court . . . to see whether the inter- 
pretation by the court is the same 
as that of the lawyer. Rather, one of 
my arguments is that rules of pro- 
cedure should clearly express their 
intended meaning. Rules of proce- 
dure should serve as a straightfor- 
ward guide through our legal sys- 
tem for both lawyers and pro se 
(nonlawyer) litigants. This is par- 
ticularly important when the rule at 
issue, if violated, has a drastic ef- 
fect on the litigation, such as dis- 
missal. Rule 1.420(e), as presently 
written, misleads its readers into 
believing, according to its plain lan- 
guage, that orders of court entered 
within the one-year period prior to 
a motion to dismiss under the rule 
prevent dismissal for failure to pros- 
ecute. In reality, as the rule is pres- 
ently interpreted, not all orders of 


court prevent dismissal for failure 
to prosecute. Thus, I argued, our 
courts have strayed from the prin- 
ciple set forth by the Florida Su- 
preme Court in Crump v. Gold 
House Restaurants, Inc., 96 So. 2d 
215 (Fla. 1957): that rules of proce- 
dure must be interpreted strictly 
according to the words used, Only if 
rules of procedure are clear and 
straightforward will they serve their 
purpose of facilitating litigation in 
our courts. If Rule 1.420(e) is not 
repealed, I encourage the Civil Pro- 
cedure Rules Committee of The 
Florida Bar to adopt the proposal to 
spell out in Rule 1.420(e) our courts’ 
interpretation of the term record 
activity. Rules of procedure should 
be interpreted according to their 
plain language, rather than accord- 
ing to courts’ interpretation of the 
intent of the rule. If the plain lan- 
guage of the rule does not effectu- 
ate what was intended by the 
Florida Supreme Court when the 
rule was enacted, then the rule must 
be referred back to the Civil Proce- 
dure Rules Committee for amend- 
ment. Changing rules of procedure 
through court interpretation (or 
misinterpretation) is problematic. 
The author of the letter to the edi- 
tor also suggests that most critics 
believe that federal courts exercise 
too much control over the progress 
of civil cases. I have handled civil 
cases before both state and federal 
courts and, in doing so, I have 
learned to appreciate the federal 
courts’ hands on approach. Attorneys 
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in federal cases in which I partici- 
pated were cooperative and were re- 
luctant to engage in delaying tactics. 
In federal court, cases get to trial 
usually within one year of filing. In 
state court, simple cases can lag on 
the system for years before getting 
to trial, and attorneys often do not 
hesitate to engage in delaying tac- 
tics (such as filing frivolous objec- 
tions to discovery requests). I like 
the federal approach muct: better. 
Plaintiffs usually have a greater 
interest in getting cases to trial, and, 
I agree, it is hard to understand how 
some plaintiffs’ attorneys can allow 
a case to lag on for one year without 
doing anything to move the case to- 
ward a resolution on the merits. But 
defendants have an interest in re- 
solving litigation as well, and it does 
not cost much to, early in a case, set 
a case management conference for 
the purpose of organizing a sched- 
ule for the case. If the plaintiff de- 
cides to abandon his case thereaf- 
ter, and does not comply with the 
court-set schedule, the court should 
then be able to dismiss the case for 
failure to prosecute or for default. 
Finally, I agree that I cited to the 
wrong case in footnote 11. I prob- 
ably meant to cite Wilbur v. 
Hamilton, 174 So. 742 (Fla. 1937). 
The parenthetical should have said 
“mentioning,” rather than “regard- 
ing” the common law rule dealing 
with involuntary dismissal for 
want of prosecution if no activity oc- 
curs in a three-year period. 
James P. Waczewskl, Tallahassee 
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decision, however, has relied on it. 
In Warren v. K-Mart Corp., 765 So. 
2d 235 (Fla. lst DCA 2000), a minor 
purchased CO, cartridges from K- 
Mart. He was blinded in his right 
eye when a companion fired from a 
pellet gun a pellet propelled by one 
of the cartridges. He sued K-Mart 
contending that the CO, cartridges 
should not have been sold to him. 
The case was dismissed with preju- 
dice, and the minor appealed. In af- 
firming the dismissal, the First Dis- 
trict relied heavily on the Third 
Restatement in finding that the CO, 
cartridges were not defectively de- 
signed, nor was there a failure to 
warn of a hidden product defect. The 
court concluded, “The instant case 
is one, as suggested by the [Third] 
Restatement, where fairness re- 
quires the consumer to bear appro- 
priate responsibility for proper prod- 
uct use in order to prevent careless 
users and consumers from being 
subsidized by more careful users.”*’ 
While the Warren decision may be 
an indication of things to come, the 
Third Restatement is not law in the 
state unless and until the Florida 
Supreme Court adopts it.** The Su- 
preme Court undoubtedly will have 
occasion to consider the Third Re- 
statement and may adopt some, all, 
or none of its provisions. How the 
court will act remains to be seen. 


Conclusion 

The Third Restatement empha- 
sizes product design over product 
warnings and the obviousness of the 
danger. While Florida products li- 
ability law is less than clear in a 
number of respects (and could stand 
clarification), it does not suggest 
this preference. Florida courts tra- 
ditionally have struck a reasonable 
balance between the competing 
needs for safe products on the one 
hand and individual responsibility 
on the other. Whatever the future 
holds for products liability law, 
Florida courts should maintain this 
common sense approach. 

' The ALI is a private body that was 
organized in 1923. According to its char- 
ter, the ALI’s purpose is “to promote the 
clarification and simplification of the law 


and its better adaptation to social needs, 
to secure the better administration of 


justice, and to encourage and carry on 
scholarly and scientific legal work.” See 
ALI website: www.ali.org. The ALI’s 
bylaws authorize an elected membership 
of three thousand, consisting of “judges, 
lawyers, and law teachers frem all ar- 
eas of the United States as well as some 
foreign countries, selected on the basis 
of professional achievement and demon- 
strated interest in the improvement of 
the law.” Jd. About every 30 years, the 
ALI prepares a new Restatement of the 
Law of Torts (among other topic areas). 
Although the restatements do not have 
the force of law, they traditionally have 
been influential on the courts of the 
United States. The reporters of the 
Third Restatement were Professor 
James Henderson, Jr., of Cornell Law 
School and Aaron Twerski of Brooklyn 
Law School, who were assisted in its 
preparation by a 20-person advisory 
committee composed of judges, law pro- 
fessors, and practicing members of the 
plaintiff and defense bars. See J. Denny 
Shupe & Todd R. Steggerda, Toward a 
More Uniform and “Reasonable” Ap- 
proach to Products Liability Litigation: 
Current Trends in the Adoption of the 
Restatement (Third) and its Potential 
Impact on Aviation Litigation, 66 J. Air 
L. & Com. 129 n.2. (hereafter, “Current 
Trends”). 

RESTATEMENT (THIRD) OF Torts: PRop- 
ucts LiaBiLity, Foreword (1997) (here- 
after, “RESTATEMENT (THIRD)”). 

* Id. at Introduction. 

' See Current Trends, supra note 1, at 
131. 

° West v. Caterpillar Tractor Co., 336 
So. 2d 80 (Fla. 1976). 

® RESTATEMENT (THIRD), Introduction. 

* For an overview of the Third Restate- 
ment, see Victor E. Schwartz, The Re- 
statement (Third) of Torts: Product Li- 
ability: a Guide to its Highlights, 34 Torr 
& Ins. L.J. 85 (1998). 

*’ See James A. Foster & Brian A. 
Schroeder, Manufacturers Beware: The 
Attack on Product Warnings, For THE 
DeFENSE, April 2001, at 27 (hereafter, 
“Manufacturers Beware”). 

0 See, e.g., Ford Motor Co. v. Hill, 404 
So. 2d 1049 (Fla. 1981). 

'! Manufacturers Beware, supra note 9, 
at 27. 

'2 RESTATEMENT (THIRD) at 101. 

'S Td. at Introduction. 

“4 Uniroyal, 977 So. 2d at 332. 

‘5 Td. Mr. Martinez claimed that he 
thought he was mounting a 16-inch tire 
on a 16-inch rim. 

'6 Td. at 335-38. 

Td. 

'S Standard Jury Instructions - Civil 
Cases, 778 So. 2d 264, 271 (Fla. 2000). 

20 Id. The Florida Tort Reform Bill of 
1999 provided additional defenses in 
product liability claims, namely, the gov- 
ernment rules defense and the state-of- 
the-art defense. The former creates a re- 
buttable presumption that the product 
is not defective if it complies with gov- 


ernmental regulations and a rebuttable 
presumption that it is defective if it does 
not. Fia. Star. §768.1256 (2000). The 
latter states that the finder of fact shall 
consider the state of the art that existed 
at the time the product was manufac- 
tured, not at the time of loss or injury. 
Star. §768.1257 (2000). 

21 RESTATEMENT (THIRD) emt. d. 

*2 Td. cmt. g. 

* See High v. Westinghouse Elec. Corp., 
610 So. 2d 1259 (Fla. 1992). However, 
strict liability in tort supplants breach 
of implied warranty of merchantability 
claims where there is no privity. See 
Kramer v. Piper Aircraft Corp., 520 So. 
2d 37 (Fla. 1988). 

*4 See Thursby v. Reynolds Metals Co.., 
466 So. 2d 245 (Fla. 1st D.C.A. 1984), 
rev. denied, 476 So. 2d 676 (Fla. 1985). 

“5 Ferayorni, 711 So. 2d at 1172 (citing 
Anderson v. Owens-Corning Fiberglass 
Corp., 53 Cal. 3d 1987, 281 Cal. Rptr. 
528, 810 P. 2d 549, 558-59 (1991)). 

26 See supra note 18. 

*" Kroon, 628 F.2d at 893-94. 

*S Kohler, 453 So. 2d at 910. 

2° Babine, 488 So. 2d at 178. 

°° Jennings, 181 F.3d at 1257. 

*! Td. at 1262 (citations omitted). 

” Of course, not all Florida cases resolve 
the issue of design defect as a matter of 
law or in the manufacturer's favor. See, 
e.g., Brown v. Glade and Grove Supply, 
Inc., 647 So. 2d 1033, 1035 (Fla. 4th 
D.C.A. 1994) (“By focusing on the issue 
of warnings, the trial court disregarded 
the disputed factual issue of defective 
design of the rear steering system raised 
by Plaintiff's engineering expert. Even if 
the warnings were adequate as a matter 
of law or unnecessary because of the ob- 
viousness of the danger, this would not 
remove from the jury the issue of defec- 
tive design of the rear steering system.”). 

33 Td. 

4 See Current Trends for a survey and 
discussion of the reactions of the high- 
est state courts to the Third Restate- 
ment. States that have adopted sections 
of the Third Restatement include Iowa, 
New Jersey, and Rhode Island. Id. 
States that have rejected sections of the 
Third Restatement include Connecticut, 
Kansas, Missouri, Montana, New Jer- 
sey, and Tennessee. /d. 
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Florida’s Nursing Home 


Reform and its Anticipated 
Effect Litigation 


by Tom J. Manos 


he Florida Legislature recently amended 

Florida’s nursing home statute’ to address 

many of the controversial issues pertaining 

to nursing home care that the state has been 
grappling with for almost 20 years. Patients’ advocates 
and plaintiffs’ attorneys have often taken the position 
that the state’s administrative policing of nursing homes 
has been ineffectual. Their argument is fueled by hor- 
ror stories of abuse and neglect that have occurred at 
some facilities. These advocates believe that the courts 
are the only effective means of forcing nursing homes 
to provide quality care, and assert that large punitive 
verdicts are the only message corporate officers will un- 
derstand.’ 

In response to these large verdicts and numerous frivo- 
lous suits, the nursing home industry began to pull out 
of Florida, and many insurance companies stopped writ- 
ing liability policies for Florida nursing homes alto- 
gether.* This was happening at a time when the need for 
nursing homes in Florida was greater than ever and con- 
tinuing to increase.‘ Often, even nonmeritorious suits 
against nursing homes would be difficult to defend be- 
cause of the sensitive and inflammatory subject matter, 
and many of these suits resulted in disproportionate jury 
awards.” Plaintiffs’ attorneys tended to paint the picture 
of “the evil nursing home that abused poor grandma or 
grandpa, putting profits over patient well-being.” Con- 
sequently, nursing homes became an easy target as the 
scapegoat for juries who wanted to find someone to pun- 
ish for the regrettable fact that we all grow old.® The 
reality is that a large number of nursing homes in Florida 
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have themselves been victimized and are losing money.’ 

The statutory reform attempts to solve the problem on 
two fronts: first, by trying to improve the care itself; and 
second, by trying to level the litigation playing field by 
discouraging frivolous suits and restricting unbridled pu- 
nitive verdicts.* Toward the first goal, the statute con- 
tains many new administrative requirements, standards, 
and enforcement provisions that must be implemented 
by nursing homes immediately. This article, however, 
will focus only on the second goal, which concerns litiga- 
tion reform and how these statutory changes are likely 
to affect claims and damage awards. 


Background 

In 1980, a Dade County grand jury conducted an in- 
vestigation and issued a report regarding nightmarish 
deficiencies in many South Florida nursing homes.’ In 
response to this report and accompanying public outcry, 
the Florida Legislature enacted Ch. 400.022 which con- 
tained a list of “residents’ rights” intended to protect nurs- 
ing home residents from abuses. The enactment of these 
residents’ rights, however, did not have much effect be- 
cause the statute contained no enforcement provision. 

In 1993, the legislature amended the statute to include 
Ch. 400.023, which provides a civil remedy enabling resi- 
dents or their representatives to sue for violations of their 
residents’ rights. Although well-intended, this civil rem- 
edy provision opened the floodgates and countless law- 
suits followed.'° Nursing homes became an easy target 
because of the broad wording of the statute in conjunc- 
tion with the lure of unlimited compensatory and puni- 
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tive damages, and attorneys’ fees."’ 
Often the afflictions experienced by 
residents were not due to any negli- 
gence or misconduct, but were due 
to the frail medical condition of pa- 
tients who were at the end of life.’ 
Nevertheless, these cases tended to 
have large exposure due to the sen- 
sitive subject matter. The exponen- 
tial increases in lawsuits and ver- 
dicts led to what many 
commentators referred to as the 
“nursing home crisis.”’” 

In the 2000 session, the legisla- 
ture created a task force to assess 
this “crisis” and look into the cur- 
rent long-term care system in terms 
of the availability of alternatives to 
nursing homes, the quality of care 
in nursing homes, and the impact 
of lawsuits against nursing homes 
and other long-term care facilities 
on the costs of care and the finan- 
cial stability of the long-term care 
industry.'* The task force submitted 
an extensive report to the legisla- 
ture detailing the problems. This re- 
port, in conjunction with a report 
prepared by the staff of the Commit- 
tee on Health, Aging, and Long-term 
Care, resulted in the current statu- 
tory reforms.” 

The resulting statute contains sig- 
nificant administrative changes and 
tackles several legal issues that 
have been in a state of flux in vari- 
ous Florida courts. The statute also 
answers many questions that have 
been the subject of debate between 
plaintiffs’ attorneys and defense at- 
torneys for years.'® 


New Statutory Provisions 

¢ Claims Maintained Regardless 
of Whether Death Resulted from Dep- 
rivation of Residents’ Rights, but 
Plaintiff Must Elect Survival Dam- 
ages or Wrongful Death Damages 

Previously, the statute only al- 
lowed the personal representative of 
a deceased nursing home resident 
to bring a claim alleging a depriva- 
tion of the resident’s rights if the 
deprivation caused the resident’s 
death.'’ In other words, if a 
resident’s rights were violated but 
he later died of unrelated causes, a 
Ch. 400 claim could not be main- 
tained. The Survival Statute’* did 


not apply to Ch. 400 claims. The new 
statute allows for the personal rep- 
resentative of a nursing home resi- 
dent to bring a cause of action re- 
gardless of whether the resident’s 
death resulted from a deprivation of 
his resident’s rights. 

In effect, this new statutory pro- 
vision reverses Beverly Enterprises 
v. Knowles, 766 So. 2d 335 (Fla. 4th 
DCA 2000), in which the Fourth 
DCA reinforced the previous statu- 
tory language that a Ch. 400 claim 
may only be brought if the resident’s 
death resulted from a deprivation of 
his or her rights. The new statute, 
however, allows the resident’s rights 
claim to survive but imposes certain 
limitations on the type of damages 
that can be claimed.”” 

The new statute also addresses 
the hotly debated issue of whether 
damages in a Ch. 400 claim are lim- 
ited to those enumerated under the 
Wrongful Death Act.”’ Previously, 
there was a conflict in the courts on 
whether the personal representative 
of a nursing home resident could re- 
cover damages for the decedent’s 
pain and suffering. The Fifth DCA 
held in Beverly Enterprises-Florida, 
Inc. v. Spilman, 661 So. 2d 867 (Fla. 
5th DCA 1995), that damages are 
not limited to those enumerated 
under the Wrongful Death Act, and 
a personal representative may re- 
cover for the deceased resident’s pre- 
death pain and suffering. 

Conversely, in First Healthcare 
Corp. v. Hamilton, 740 So. 2d 1189 
(Fla. 4th DCA 1999), the court held, 
in direct conflict with Spilman, that 
the personal representative of a de- 
ceased resident may not recover 
damages for the decedent’s pre- 
death pain and suffering, and that 
damages are limited to those enu- 
merated under the Wrongful Death 
Act. The Third DCA followed 
Spilman in deciding Somberg uv. 
Florida Convalescent, Ctr., 2001 Fla. 
App. Lexis 3500 (Fla. 3d DCA March 
21, 2001). The new statute resolves 
this issue on causes of action that 
accrue on or after May 15, 2001, by 
providing that either wrongful death 
damages or survival damages may 
be sought, but not both. 

If the action is for a violation of a 
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resident’s rights or for negligence 
that caused the death of the resi- 
dent, the claimant must now elect 
either survival damages pursuant to 
§46.021 or wrongful death damages 
pursuant to §768.21.” In other 
words, the personal representative 
may either recover: 1) on behalf of 
the estate, economic damages and 
noneconomic damages for the 
resident’s pain and suffering from 
the time of injury until the resident’s 
death (survival damages); or 2) eco- 
nomic damages for the estate and 
noneconomic damages for the pain 
and suffering of the deceased 
resident’s survivors (wrongful death 
damages).”° 

On the other hand, if a plaintiff 
alleges a violation of resident’s 
rights or negligence that did not 
cause the resident’s death, and the 
resident subsequently died of some 
other cause, the personal represen- 
tative may recover survival dam- 
ages for the negligence that caused 
the resident’s injury.”* 

In enacting this new provision, it 
appears that the legislature was 
trying to remedy an anomaly inher- 
ent in the previous statutory lan- 
guage. The wording in the old stat- 
ute denied redress under Ch. 400 
to an entire class of residents whose 
rights were violated, but who hap- 
pened to die of other causes. In es- 
sence, the statute would allow 
nursing homes to escape liability if 
they were “lucky enough” for the 
resident to die of some other cause 
before he or she could sue them. 
Because most nursing home resi- 
dents are significantly advanced in 
age, the previous provision would 
significantly limit the claims that 
could be maintained under Ch. 
400.*° The reformed statute does 
away with this defensive loophole 
by allowing the claim to be brought 
even after the resident dies, regard- 
less of the cause of death. 

The requirement that a plaintiff 
must choose between survival dam- 
ages and wrongful death damages 
is apparently intended to limit the 
amount of compensatory damages. 
In most instances, a plaintiffs at- 
torney might elect survival damages 
if the resident experienced pain and 
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suffering from the time of the injury 
until death, simply because his or 
her personal suffering would be 
worth more than the vicarious suf- 
fering of the family for that injury. 
It might be different, however, if a 
resident’s rights were violated but 
he or she could not personally expe- 
rience the suffering because he or 
she was in a coma or was cognitively 
impaired. In such a case, the family 
would probably suffer more than the 
resident, and it would make more 
sense to elect wrongful death dam- 
ages to recover for the family’s pain 
and suffering. Another scenario 
might be where the resident died 
instantaneously from a deprivation 
of his or her rights and did not suf- 
fer any pain. Here again, it would 
make more sense for a plaintiff to 
elect wrongful death damages. 

All in all, this section clears up 
the previously murky waters and 
establishes a bright-line rule that a 
claim can be maintained even if the 
death did not result from a depriva- 
tion of residents’ rights. This par- 
ticular change might be viewed as 
somewhat more beneficial to plain- 
tiffs than it is to the nursing homes 
in the sense that it now allows cases 
to proceed where the death did not 
result from a deprivation, whereas 
such cases previously would have 
been dismissed under the Knowles 
decision. 

On the other hand, the new pro- 
vision benefits nursing homes more 
than plaintiffs on claims in which 
the death did result from a depri- 
vation of the resident’s rights be- 
cause it limits the amount of com- 
pensatory damages. It eliminates 
either the decedent’s or the family’s 
claim for pain and suffering, which 
in some cases might reduce the ver- 
dict substantially. Whereas it may 
increase the number of smaller 
claims, it is likely to decrease the 
verdicts in larger claims. 

Although at first glance it appears 
that there would be an increase in 
the number of smaller claims under 
the new statute, such an increase 
might be negated by the elimination 
of the attorneys’ fees provision un- 
der the new statute (discussed in- 
fra).*° In light of the trade-off be- 


tween allowing more cases to pro- 
ceed while simultaneously eliminat- 
ing the incentive for attorneys to 
advance those cases, it is hard to 
predict whether there will be any net 
reduction in the number of lawsuits 
and savings to nursing homes on 
litigation-related expenses. 

e Elimination of Attorneys’ Fees 
Except in Claims for Injunctive Re- 
lief or Administrative Remedy 

The change to the attorneys’ fees 
provision is perhaps one of the most 
significant aspects of the new stat- 
ute. The previous provision allowed 
recovery of attorneys’ fees if a plain- 
tiff prevailed in a Ch. 400 claim and 
allowed the defendant to recover 
fees if the plaintiffs claim was frivo- 
lous. The new statute has elimi- 
nated this provision and only allows 
fees to be recovered in cases seek- 
ing injunctive relief or administra- 
tive remedies, and then such fees 
are limited to $25,000.”’ In the event 
a plaintiff tries to tack a claim for 
injunctive relief or administrative 
remedy onto a negligence or resi- 
dents’ rights claim, only the portion 
of fees attributable to the injunction 
or administrative relief is recover- 
able.** 

The fees provision under the old 
statute tended to make even small 
claims interesting to plaintiffs’ at- 
torneys because they would recover 
their fees if they prevailed — regard- 
less of the amount of the verdict. 
Plaintiffs’ counsel’s fees have often 
been substantial in nursing home 
cases.”? Under the new statute, this 
incentive for large fees on cases in- 
volving only technical violations of 
Ch. 400 will no longer exist. 

It is doubtful this change will dis- 
suade plaintiffs’ attorneys who are 
pursuing cases of severe abuse since 
they will still be motivated by large 
contingency fees. Because question- 
able cases are less likely to gener- 
ate significant fees, the absence of 
a general statutory fees provision 
may deter many plaintiffs’ attorneys 
from pursuing them. This may help 
to reduce the number of claims that 
might otherwise have increased be- 
cause of the statute’s “reversal” of 
the Knowles decision. 

Plaintiffs’ attorneys have often 
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argued that they file nursing home 
suits to help those who are too weak 
to protect themselves, and assert 
that litigation and the resulting ex- 
pense would decrease if the quality 
of care improved.” The statute aims 
to do both: improve care and reduce 
litigation costs. Because the recov- 
ery of fees has now been substan- 
tially restricted, the new limitation 
will serve to weed out practitioners 
whose motives may not be as pure. 
Although the elimination of attor- 
neys’ fees will clearly be detrimen- 
tal to plaintiffs’ attorneys, it appears 
likely to provide some of the in- 
tended relief to nursing homes. 

¢ Medical Malpractice Statute 
Does Not Apply to Ch. 400 Claims 

Because of the medical compo- 
nent associated with nursing home 
cases, a key issue that was recur- 
ring was whether plaintiffs would 
have to comply with the medical 
malpractice statute’s pre-suit re- 
quirements. This was a gray area 
because nursing homes provide a 
mixture of “medical care or ser- 
vices,”*! and also provide custodial 
care. There is authority suggesting 
that if a cause of action concerns a 
facility’s vicarious liability for 
medical negligence of its employee, 
the medical malpractice statute 
would apply.” That decision was 
later qualified by the same court 
which held that a plaintiff who al- 
leges violations of residents’ rights 
and does not also allege a common 
law medical negligence cause of ac- 
tion does not have to comply with 
the medical malpractice statute.* 

Nevertheless, disputes continued 
over whether medical negligence 
claims were being disguised as Ch. 
400 claims in order to circumvent 
complying with the medical mal- 
practice pre-suit requirements.” If 
the pre-suit requirements had not 
been met, defense attorneys would 
seek to preclude plaintiffs’ attorneys 
from utilizing medical experts or 
criticizing “medical care or services” 
or care provided by “health care pro- 
viders.”*’ Moreover, defense attor- 
neys would try to characterize cases 
as medical negligence cases in or- 
der to limit recovery by adult chil- 
dren under §768.21(8). 
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The new statute ends this wran- 
gling and unequivocally states in 
three separate sections that an ac- 
tion for violation of rights or negli- 
gence is not a claim for medical mal- 
practice.** Although unambiguous 
on its face, this declaration, in and 
of itself, does not end the discussion. 
The question that still remains is: 
Why would a claim against a physi- 
cian or nurse who commits a negli- 
gent act at a nursing home not be 
subject to compliance with the medi- 
cal malpractice statute, when that 
same negligent act would necessi- 
tate compliance if it occurred in a 
hospital? The answer appears to be 
two-fold. 

First, the filings of a Ch. 400 claim 
and a Ch. 766 claim do not appear 
to be mutually exclusive and may 
be pled in the alternative. The new 
statute allows a Ch. 400 claim to be 
brought independent of a medical 
negligence claim if desired, without 
any need to comply with the medi- 
cal malpractice pre-suit require- 
ments. The statute simply provides 
that all claims against nursing 
homes, whether medical or custodial 
in nature, can be brought under Ch. 
400. The statute does not appear to 
preclude a plaintiff from also filing 
a separate medical negligence claim 
under Ch. 766 against a health care 
provider. 

Despite the legislature’s attempt 
to be as clear as possible on this is- 
sue, there may still be some ambi- 
guity. The new provision states: 
Sections 400.023-400.0238 provide the 
exclusive remedy for a cause of action 
for recovery of damages for the personal 
injury or death of a nursing home resi- 
dent arising out of negligence or a viola- 
tion of rights specified in 400.022. The 
provisions of Chapter 766 do not apply 


to any cause of action brought under 
§§400.023-400.0238.*7 


This could be interpreted as 
meaning that if a claim is founded 
on negligence (medical or otherwise) 
as evidenced by a violation of a 
resident’s rights, the exclusive rem- 
edy would be under Ch. 400, and a 
claim under Ch. 766 cannot also be 
brought. On the other hand, because 
the statute does not specify whether 
medical negligence is precluded as 
an alternative theory of recovery, 


arguably a plaintiffs attorney could 
file a Ch. 400/negligence claim and 
alternatively plead a separate medi- 
cal malpractice claim under Ch. 766 
against health care providers. It 
would follow, however, that if an al- 
ternative claim for medical malprac- 
tice is pled, the plaintiff would then 
have to comply with the pre-suit re- 
quirements under Ch. 766. 

The second reason a plaintiff in a 
nursing home case would not have 
to comply with the pre-suit require- 
ments under Ch. 766 is because the 
new nursing home statute contains 
its own pre-suit requirements. 
These requirements are strikingly 
similar to the medical malpractice 
pre-suit requirements (discussed 
infra). The importation of these re- 
quirements into the new statute 
may be an acknowledgment that 
there was an implied requirement 
in the past that the medical mal- 
practice pre-suit requirements be 
followed in Ch. 400 cases if medical 
care was at issue. These pre-suit 
requirements are now expressly pro- 
vided in the new statue. 

The legislature’s apparent goal 
was to write the new statute in a 
manner that would enable it to 
stand on its own without generat- 
ing the kind of ambiguity that oc- 
curred when the old statute had to 
read in pari materia with other stat- 
utes. For example, the earlier ver- 
sions of Ch. 400 conflicted with cer- 
tain provisions of the Medical 
Malpractice Statute, the Wrongful 
Death Statute, and the Survival 
Statute, which resulted in confu- 
sion. It appears that the new stat- 
ute has eliminated many of those 
conflicts. 

¢ Standard of Proof 

The new statute seeks to clarify 
issues concerning standards of proof 
that previously arose in nursing 
home cases. In the past, there was 
some inconsistency as to which stan- 
dard of care applied because of the 
mixed nature of many cases which 
included components of ordinary 
negligence, medical negligence, and 
statutory violations under Ch. 400. 
In negligence cases, the standard is 
a “reasonable person” standard— 
whether the conduct of the defendant 
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deviated from that expected of a rea- 
sonably prudent person.** In a medi- 
cal malpractice case, the test is 
whether the defendant deviated from 
acceptable medical standards by a 
minimally qualified health care pro- 
vider in a similar community.” By 
contrast, the standard in a nursing 
home case has been whether the resi- 
dent had a right under the statute 
to either obtain that which the resi- 
dent was denied, or had a right un- 
der the statute to be free from that 
which the resident experienced.” 
The new provision sets forth a 
clear-cut standard of proof which 
mirrors the burden of proof in an 
ordinary negligence claim. The new 
statute provides: 
The claimant shall have the burden of 
proving by a preponderance of the evi- 
dence, that: 

(a) The defendant owed a duty to the 
resident; 

(b) The defendant breached the duty 
to the resident; 

(c) The breach of the duty is a legal 
cause of loss, injury, death or damage to 
the resident; and, 

(d) The resident sustained loss, in- 


jury, death or damage as a result of the 
breach.*! 


As further discussed infra, the 
statute also establishes that a vio- 
lation of the residents’ rights or ad- 
ministrative regulations is not neg- 
ligence per se, and is only evidence 
of negligence. This new addition will 
require plaintiffs to prove their case 
in the same manner as any other 
negligence case, and will clear up 
any question as to which standard 
should apply to Ch. 400 claims. 

¢ Violation of Residents’ Rights Is 
Not Negligence Per Se 

In the past, plaintiffs in Ch. 400 
cases would often assert that it was 
negligence per se if certain require- 
ments under the Florida Adminis- 
trative Code” and Federal Nursing 
Home Reform Amendments Act** 
were not met. Unlike Ch. 400, these 
administrative regulations do not 
contain a private right of action. 
Plaintiffs generally proceeded under 
either of two theories: first, that vio- 
lations of the administrative regu- 
lations themselves were negligence 
per se; or second, that violations of 
the regulations would establish that 
the defendant failed to provide “ad- 
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equate and appropriate health care” 
as required under Ch. 400.022(1), 
thereby resulting in a per se viola- 
tion of the resident’s rights under 
Ch. 400. 

On the first point, defendants 
would argue that because there is 
no private right of action under the 
administrative regulations, a direct 
cause of action could not be brought 
for violating the regulations. In re- 
sponse, plaintiffs would assert that 
although there is no express private 
right of action in these regulations, 
there is an implied right of action 
under the test established in Cort 
v. Ash, 422 U.S. 66 (1975), thereby 
enabling a direct claim to be made 
for violations. Defendants would 
argue that legislative intent is one 
of the elements under the Cort v. 
Ash test, and the legislature did not 
intend to provide a private right of 
action for violations of the regula- 
tions as evidenced by the fact that 
there is no explicit standard of care 
in the regulations, or for that mat- 
ter, in Ch. 400. 

As written, the courts had to look 
beyond the words of the regulations 
and the statute to expert affidavits 
and standards in the community in 
order to resolve questions regarding 
the standard of care. Moreover, if 
the legislature had intended a pri- 
vate right of action under the regu- 
lations, it would have expressly pro- 
vided one as it did in Ch. 400.023. 
As such, direct claims of negligence 
per se for violations of the adminis- 
trative regulations generally were 
unsuccessful. 

On the second point, plaintiffs 
would assert that violations of the 
administrative regulations estab- 
lished per se violations of Ch. 
400.022(1), which does provide a pri- 
vate right of action. Again, because 
Ch. 400.023 requires expert affida- 
vits and consideration of standards 
in the community in order to estab- 
lish the standard of care, adminis- 
trative regulation violations, by 
themselves, have generaily been in- 
sufficient to give rise to per se viola- 
tions of the residents’ rights statute. 

Although there is authority 
around the country that statutes 
similar to Ch. 400 are too vague to 


give rise to claims of negligence per 
se,‘ the absence of Florida author- 
ity on this specific point rendered 
negligence per se an uncertain mat- 
ter. That issue has now definitively 
been put to rest. The new statutory 
provision specifically states: 
Nothing in this part shall be interpreted 
to create strict liability. A violation of 
the rights set forth in §400.022 or in any 
other standard or guideline specified in 
this part or in any applicable adminis- 
trative standard or guideline of this state 
or a federal regulatory agency shall be 
evidence of negligence but shall not be 
considered negligence per se.” 

Under the new provision, a plain- 
tiff will not be able to merely show 
that a resident’s rights were violated 
and then ask the jury to award dam- 
ages for it. Plaintiffs will have to 
prove all elements of the cause of 
action as specifically set forth in the 
statute. 

It should be noted that in addi- 
tion to eliminating any question con- 
cerning negligence per se, the new 
statute adds language providing 
that claims based on residents’ 
rights violations or based on negli- 
gence may be brought. A nursing 
home resident has always had the 
ability to bring claims founded on 
common law negligence, and often 
did so. Nevertheless, the new stat- 
ute now expressly provides a statu- 
tory negligence cause of action that 
will supplant common law negli- 
gence claims by providing that 
§$$400.023 through 400.0238 are ex- 
clusive remedies. 

Of particular significance is the 
new statute’s express statement 
that a violation of residents’ rights 
is merely evidence of negligence. 
From the nursing home’s perspec- 
tive, the critical effect of this provi- 
sion is that plaintiffs will no longer 
be able to argue that they are en- 
titled to the negligence per se jury 
instruction in Florida Standard 
Jury Instruction 4.9.*° 

¢ Prescribing Duty of Care 

Previously, Ch. 400 did not pre- 
scribe a duty of care that was appli- 
cable in Ch. 400 cases. Conse- 
quently, courts struggled with 
which standards to apply because 
sometimes the subject care was pro- 
vided by health care providers such 


as licensed nurses and physicians, 
and other times it was provided by 
nursing assistants and nonmedical 
personnel. The new statute adopts 
two duties of care: It establishes a 
general one which provides that a lic- 
ensee, person or entity shall exercise 
“reasonable care” that a reasonably 
careful licensee, person, or entity 
would use under like circum- 
stances;*' it also establishes that a 
licensed nurse will be held to the pre- 
vailing professional standard of care 
for a reasonably prudent similar 
nurse.* In other words, licensed 
nurses will be held to a medical mal- 
practice duty of care, and other em- 
ployees will be held to an ordinary 
negligence duty of care. This provi- 
sion will serve to clarify for attor- 
neys, as well as for the courts, which 
standards will be applicable and to 
whom they will apply. 

¢ New Pre-suit Requirements 

Ironically, despite expressly stat- 
ing that nursing home actions are 
not medical malpractice actions un- 
der Ch. 766, the new statute then 
proceeds to adopt almost verbatim 
the pre-suit requirements imposed 
on medical negligence cases under 
Ch. 766.*° Under the new statute, a 
claimant must give notice to all pro- 
spective defendants of the rights vio- 
lated, and certify that a reasonable 
investigation gave rise to a good- 
faith belief that grounds exist for an 
action against each prospective de- 
fendant. Either a licensed physician 
or a registered nurse may provide 
support that a reasonable basis ex- 
ists to file the claim. 

The noteworthy differences are 
that the pre-suit period under the 
new Ch. 400 provisions will require 
a 75-day pre-suit period as opposed 
to the 90-day pre-suit period in 
medical negligence cases. At the end 
of the 75-day period, a defendant can 
either reject the claim or make a 
settlement offer. 

The new nursing home statute 
provides that if a defendant makes 
a written settlement offer, the claim- 
ant shall have 15 days from the date 
of receipt to accept the offer, and 
such offer is deemed rejected unless 
accepted by delivery of a written no- 
tice.’ This section appears to be 
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without any effect, however, since it 
does not provide any incentives one 
way or the other for acceptance or 
rejection of such offer. By contrast, 
the medical malpractice statute pro- 
vides incentives of limitations on 
noneconomic damages to $250,000 
if the offer is accepted,*' and to 
$350,000 in the event the offer is 
rejected and the case proceeds to 
trial.®? Again, the new statute pro- 
vides for something that already 
exists: that defendants may make a 
settlement offer and plaintiffs may 
reject it. In this respect, the statute 
merely codifies the obvious. 

With regard to discovery in the 
pre-suit period, there is a provision 
similar to the medical malpractice 
requirement that a party is required 
to produce relevant and discoverable 
documents within that party’s pos- 
session or control, but there is lim- 
iting language that only requires 
such production in good faith if it 
can reasonably be done within the 
time frame of the claim’s evaluation 
process.*’ By contrast, the medical 
malpractice statute has a much 
harsher ramification for not provid- 
ing requested documents, and states 
that failure to do so is grounds for 
dismissal of claims or defenses ulti- 
mately asserted.™ 

It is unlikely that this new provi- 
sion will result in any significant 
changes in the way nursing home 
cases are initiated, simply because 
most plaintiffs’ attorneys have al- 
ready been complying with the 
medical malpractice statute pre-suit 
requirements.” 

¢ Limitations for Adult Children 
in Medical Malpractice Cases under 
Wrongful Death Act Do Not Apply to 
Ch. 400 Claims 

The new statute expressly elimi- 
nates the applicability of §768.21(8) 
to Ch. 400 claims. This section of the 
Wrongful Death Act® prohibits re- 
covery by adult children for their 
own pain and suffering in medical 
malpractice wrongful death cases.” 
This limitation had been viewed by 
many as unfair, particularly as ap- 
plied to nursing home cases, for two 
reasons. First, under the Wrongful 
Death Act, adult children in medi- 
cal negligence claims are treated 


differently than adult children in 
other types of cases. For example, 
in the absence of a surviving spouse, 
the adult child of a person who was 
hit and killed by a truck would be 
able to recover for his own pain and 
suffering, but the same child whose 
parent was killed by medical negli- 
gence would not. Thus, the Wrong- 
ful Death Act had the potential of 
severely limiting recovery in claims 
that could be characterized as medi- 
cal in nature, and could deny redress 
to adult children whose parents suf- 
fered from medical negligence in a 
nursing home. Consequently, defen- 
dants would have a significant in- 
centive to characterize claims as 
medical negligence and plaintiffs 
would vigorously oppose such char- 
acterizations. 

Second, nursing home residents 
often do not have surviving 
spouses. As such, there would be 
no one who could bring a claim for 
noneconomic damages when a resi- 
dent died from medical negligence. 
This would adversely affect the 
value of potential claims by an 
entire class of nursing home resi- 
dents who were unmarried and 
died from medical negligence. For 
example, if two different residents 
experienced the exact same negli- 
gent medical treatment which re- 
sulted in their deaths, but one of 
the residents was married and the 
other was not, the married 
resident’s case would be better able 
to attract an attorney to prosecute 
the claim because the surviving 
spouse could recover for her pain 
and suffering, which would sub- 
stantially increase the value of the 
claim. The claim in the case of the 
unmarried resident would be lim- 
ited to economic damages, which 
are generally insignificant, 
thereby limiting the appeal to pro- 
spective attorneys for this 
resident’s claim. This could be 
viewed as limiting access to the 
courts based on marital status. 

From a public policy standpoint, 
such a law might be viewed as pro- 
viding an incentive to provide bet- 
ter care for married nursing home 
residents, or residents with minor 
children, than for unmarried pa- 
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tients who have adult children, be- 
cause a lawsuit from the former 
group would be a greater deterrent 
than one filed by the latter group. 

The new statute does away with 
these perceived inequities by ex- 
pressly stating in two separate sec- 
tions that “the provision of 
§768.21(8) do [sic] not apply to a 
claim alleging death of the resi- 
dent.”** This new provision elimi- 
nates one of the defenses that was 
previously available to nursing 
homes, but serves to clarify what 
has been a hazy issue concerning the 
relationship between Ch. 400, Ch. 
766, and Ch. 768. It also ensures 
that, in cases in which there is no 
surviving spouse, the adult children 
of nursing home residents may now 
recover for their pain and suffering, 
regardless of whether or not their 
claim is medical in nature. 

¢ Statute of Limitations 

Under the old statutory scheme, 
there was uncertainty regarding the 
applicable statute of limitations as 
applied to nursing home cases. 
Plaintiffs would generally assert 
that there was a four-year statute 
of limitations under §95.11(3)(a) (ac- 
tion founded on negligence), or 
§95.11(3)(f) (action founded on 
statutory liability). On the other 
hand, defendants would assert that 
nursing home cases were governed 
by a two-year statute of limitations 
under §95.11(4)(b) (action for medi- 
cal malpractice), or §95.11(4)(d) (ac- 
tion for wrongful death). 

This uncertainty has now been 
resolved by an express statute of 
limitations set forth in the nursing 
home chapter itself.°’ The new pro- 
vision adapts the medical malprac- 
tice limitations period and allows an 
action to be commenced within two 
years from the time the incident giv- 
ing rise to the action occurred, or 
within two years from the time the 
incident is discovered or should have 
been discovered with the exercise of 
due diligence. It also provides a four- 
year statute of repose and a fraud 
provision which extends these peri- 
ods by two years. 

e Limitations on Punitive Dam- 
ages 

Another major change in the stat- 
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ute is the punitive damages provi- 
sion. Section 400.0237 adapts a 
new, tiered punitive damages pro- 
vision similar to that recently en- 
acted in the Florida tort reform stat- 
ute.®' In essence, a defendant may 
be held liable for punitive damages 
only if the trier of fact finds, based 
on clear and convincing evidence, 
that the defendant was personally 
guilty of intentional misconduct or 
gross negligence. The statute defines 
“intentional misconduct” as mean- 
ing that the defendant had actual 
knowledge of the wrongfulness of the 
conduct and the high probability 
that injury or damage to the claim- 
ant would result, and, despite that 
knowledge, intentionally pursued 
that course of conduct, resulting in 
injury or damage. The statute de- 
fines “gross negligence” as meaning 
that the defendant’s conduct was so 
reckless or wanting in care that it 
constituted a conscious disregard or 
indifference to the life, safety, or 
right of persons exposed to such con- 
duct. 

It should be noted that, with re- 
gard to an employer, principal, cor- 
poration, or other legal entity, pu- 
nitive damages may be imposed for 
the conduct of an employee or agent 
only if the conduct of the employer 
agent meets the criterion previ- 
ously mentioned and: a) the em- 
ployer, principal, corporation, or 
other legal entity actively and 
knowingly participated in such con- 
duct; b) the officers, directors, or 
managers of the employer, princi- 
pal, corporation, or other legal en- 
tity condoned, ratified, or consented 
to such conduct; or c) the employer, 
principal, corporation, or other le- 
gal entity engaged in conduct that 
constituted gross negligence and 
that contributed to the loss, dam- 
age, or injuries suffered by the 
plaintiff. Since this section is a re- 
medial statute, it took effect imme- 
diately upon being enacted into law 
on May 15, 2001, regardless of 
when the cause of action accrued.” 

Some commentators have criti- 
cized this provision because it 
makes it too difficult to impose pu- 
nitive damages on the corporate en- 
tity. They complain that a corporate 


officer would almost have to be 
physically present in the nursing 
home and have to be personally in- 
volved in the resident’s neglect in 
order to subject the corporation to 
punitive damages. Notwithstanding 
this hyperbole, the new statutory 
language is, in fact, intended to 
make it more difficult to impose 
punitive damages, and it appears 
that its design is likely to accom- 
plish that objective. 

If a plaintiff gets past the first 
hurdle of showing that punitive 
damages are recoverable, he or she 
will then face significant limita- 
tions in the amount of the damages 
recoverable. The first tier of the pu- 
nitive damages limitation provides 
for three times the amount of com- 
pensatory damages or $1 million, 
whichever is greater. The second 
tier applies where the fact finder 
determines that the wrongful con- 
duct was motivated primarily by 
unreasonable financial gain and 
determines that the unreasonably 
dangerous nature of the conduct, to- 
gether with the high likelihood of 
injury resulting from the conduct 
was actually known by the manag- 
ing agent, director, officer, or other 
person responsible for making 
policy decisions on behalf of the de- 
fendant. In such case, the jury may 
award punitive damages of four 
times the amount of compensatory 
damages or $4 million, whichever 
is greater. 

The third tier of the punitive dam- 
ages provision provides that if a de- 
fendant had a specific intent to harm 
the claimant, and the jury deter- 
mines that the defendant’s conduct 
did in fact harm the claimant, there 
is no cap on punitive damages. Al- 
though these new punitive damages 
limitations are unpopular with 
plaintiffs’ attorneys, they are likely 
to reduce some of the exceptionally 
large punitive damages awards that 
have recently occurred in Florida, 
and may serve to allow needed funds 
to remain where they will do the 
most good: providing quality care to 
the elderly. 


Conclusion 
The changes to the nursing home 


statute have been significant and 
will affect the entire picture with 
regard to litigating cases of abuse 
and neglect in nursing homes. One 
possible effect may be a reduction 
in the number of questionable 
claims due to the elimination of at- 
torneys’ fees. Additionally, there 
may be a reduction in compensatory 
damages resulting from the new re- 
quirement that the plaintiff must 
choose between survival damages 
and wrongful death damages. Puni- 
tive damages are also likely to be 
significantly reduced. Plaintiffs will 
no longer have to comply with the 
medical malpractice pre-suit re- 
quirements, but will now have to 
comply with almost identical pre- 
suit requirements under the new 
statute. These and many other nu- 
ances will have to be carefully stud- 
ied both by nursing home attorneys 
and risk managers, so that the rami- 
fications of the new statute can be 
evaluated and new litigation strat- 
egies can be developed. J 
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2001). 

© Florida Standard Jury Instructions 
in Civil Cases, 4.9, entitled, “Violation 
of Non-traffic Penal Statute or Ordi- 
nance as Negligent,” states: “Violation 
of this [statute] [ordinance] is negli- 
gence. If you find that a person alleged 
to have been negligent violated this 
[statute] |ordinance], such person was 
negligent. You should then determine 
whether such negligence was a legal 
cause of the [loss] [injury] [damage] 
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complained of.” 

47 Fria. Stat. ch. 400.023(3) (May 15, 
2001). 

Star. ch. 400.023(4) (May 15, 
2001). 

See Fa. Stat. ch. 400.0233 (May 15, 
2001). 

°° See Fia. Star. ch. 400.0233(9) (May 
15, 2001). 

See Fia. Star. ch. 766.207(7)(b). 

See Fia. Stat. ch. 766.209(4) (a). 

53 See Fia. Stat. ch. 400.0233(7)(b) 
(May 15, 2001). 

4 See Fia. Stat. ch. 766.106(6) (1999). 

°5 Tt was common practice for plaintiffs’ 
attorneys to comply with the pre-suit 
requirements under §766 until the 
Fourth DCA declared that it was un- 
necessary to comply with the pre-suit 
requirements in §766 in order to main- 
tain a Chapter 400 claim. See First 
Healthcare Corp. v. Hamilton, 740 So. 
2d 1189 (Fla. 4th D.C.A. 1999); see also 
Integrated Health Care Services, Inc. v. 
Pauline Lang-Redway, Case No. 2D00- 
2905, 2001 Fla. App. LEXIS 2923. 

56 See Fa. Stat. ch. 768.21(8). 

*7 Section 768.21(8) precludes recovery 
for loss of parental companionship, in- 
struction and guidance and for mental 
pain and suffering from the date of in- 
jury, with respect to claims of medical 
negligence if there is no surviving 
spouse. 

Fria. Stat. ch. 400.023(7) (May 15, 
2001); see also Fa. Star. ch. 400.0235 
which states that “the provision of 
§768.21(8) do [sic| not apply to a claim 
alleging death of the resident.” 

59 See Fia. Star. ch. 400.0236 (May 15, 
2001). 

6° Fia. Stat. ch. 400.0237 (May 15, 
2001). 

8! See Fia. Stat. ch. 768.72 (2000). It 
should be noted that The Florida Tort 
Reform Act of 1999 has been declared 
unconstitutional by a Leon County Cir- 
cuit Court based on violations of the 
single-subject rule. See Florida Con- 
sumer Action Network v. Bush, No. 99- 
6689 (Fla., Leon Cty. Cir. Ct. Feb. 9, 
2001). The Florida Supreme Court has 
not yet ruled on the case. 

62 See Fia. Strat. §400.0237(5). 


Tom J. Manos is an attorney with 
the law firm of Thornton, Davis, & Fein, 
P.A., in Miami. He received his bachelor 
of liberal studies from Barry University, 
summa cum laude, and his juris doctor- 
ate, magna cum laude, from the Univer- 
sity of Miami School of Law. Mr. Manos 
served a judicial internship with Senior 
U.S. District Judge William M. Hoeveler, 
Southern District of Florida. He practices 
in the areas of medical malpractice, nurs- 
ing home defense, aviation, products li- 
ability, general civil litigation, and en- 
tertainment law. 
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Patricia Leid for their helpful editing 
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11th Circuit Declines 
Rewrite 20th Century 
World History 


by Alan S. Lederman 


n Made in the USA Foundation v. U.S., 242 F.3d 
1300 (11th Cir. 2001), the 11th Circuit sought to 
distance the judiciary from perhaps the most 
contentious issue in late 20th century American 
constitutional history. Nevertheless, the 11th Circuit’s 
reliance on rather weak precedent to avoid a decision on 
the merits seems certain to increase, rather than de- 
crease, the academic controversy surrounding the issue. 
Made in the USA Foundation involved the applicabil- 
ity of the Constitution’s “Treaty Clause” to NAFTA.' The 
Treaty Clause provides that “He [the President] shall 
have power, by and with the Advice and Consent of the 
Senate, to make Treaties, provided two-thirds of the 
Senators present concur.” The question raised by the 
case was whether NAFTA implementing legislation, 
which was voted against by more than one-third of the 
Senate, was therefore unconstitutional.’ 


Background of the Case 

The NAFTA was negotiated by the President pursuant 
to “fast-track” statutory authority.* The NAFTA was 
signed by the President in 1992.° In 1993, the NAFTA 
Implementation Act was presented to Congress.° That 
legislation was intended to effectively adopt NAFTA by 
modifying the U.S. Code to conform to the many changes 
called for in NAFTA. The NAFTA Implementation Act 
passed the House by a vote of 234 to 200.’ The NAFTA 
Implementation Act passed the Senate by a vote of 61 to 
38, i.e., by less than a two-thirds vote of the Senators 
present.* The President signed the act into law shortly 
thereafter.’ 

This practice, used for NAFTA, of in effect codifying 
international agreements previously agreed to by the 
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President as statutes or joint resolutions and passing 
the statutes or joint resolutions by a simple majority of 
both the House and Senate (or, alternatively, first pass- 
ing a statute or joint resolution by a simple majority of 
both the House and Senate authorizing a subsequent 
presidential agreement with a foreign country) is com- 
monly known as the “congressional-executive agreement” 
method of implementation.'® This method of implement- 
ing international agreements was utilized for approxi- 
mately 90 percent of international agreements during 
the late 20th century.'' Examples of such congressional- 
executive agreements include those to enter the Inter- 
national Monetary Fund; enter the World Bank, build 
the St. Lawrence Seaway, enter the World Trade Orga- 
nization, enter NAFTA, and enter the SALT I arms con- 
trol agreement.'? Only about 10 percent of late 20th cen- 
tury U.S. international agreements have been approved 
by two-thirds of the Senate, without House approval, 
using the Treaty Clause.'* The Treaty Clause has been 
used, for example, to enter the United Nations, for some 
extradition treaties, and for some tax treaties." 

Both proponents and opponents of the constitutional- 
ity of congressional-executive agreements cite the text 
of the Constitution, the perceived intent of the framers, 
Supreme Court precedents, and late 20th century politi- 
cal trends in support of their positions. Made in the USA 
Foundation squarely presented the federal judiciary with 
the historic opportunity to rule on these arguments. The 
stakes could scarcely have been higher. A finding that 
the congressional-executive agreement procedure, such 
as that used in approving NAFTA, was unconstitutional, 
would have jeopardized thousands of late 20th century 
international agreements and implementing statutes. 
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Indeed, depending on the rationale 
for the finding of unconstitutional- 
ity, existing noncommercial as well 
as commercial agreements could 
have been jeopardized, agreements 
that coincidentally received more 
than two-thirds Senate approval 
could have been jeopardized, and 
statutes with even predominantly 
domestic application but adopted as 
part of international agreement 
implementing legislation could have 
been jeopardized.’ 


Textual Arguments 

Proponents of Treaty Clause ex- 
clusivity observe that, in the same 
sentence as and directly following 
the Treaty Clause in Article II is the 
Appointments of Inferior Officers 
Clause.'* That clause requires Sen- 
ate approval of presidential appoint- 
ments, other than such “Inferior Of- 
ficers” as the Congress as a whole 
shall designate.'’ Thus, the Appoint- 
ments of Inferior Officers Clause, 
like the Treaty Clause, provides for 
Senate approval of presidential ac- 
tion, but, unlike the Treaty Clause, 
explicitly contains an alternative by 
which Congress can approve presi- 
dential action by a majority of both 
houses. 

Proponents of Treaty Clause ex- 
clusivity also point out that if the 
Article I national defense and for- 
eign commerce powers of Congress 
as a whole are indeed independent 
from Article II, as proponents of the 
congressional-executive agreement 
contend, then Congress, without the 
President, could negotiate and pass 
international agreements, thereby 
eliminating the President’s histori- 
cal leading role in foreign affairs." 

Further textual support for the 
exclusivity of the Treaty Clause has 
been sought in the Article I Com- 
pacts Clause.'* The Compacts 
Clause absolutely prohibits states 
from entering into “treaties” with 
foreign countries, but allows states 
to enter into “agreements” or “com- 
pacts” with foreign countries with 
the approval of Congress as a whole. 
Supporters of Treaty Clause exclu- 
sivity view the Compacts Clause as 
implying there are at least some in- 
ternational agreements that are 


necessarily so important as to con- 
stitute “treaties,” not merely “agree- 
ments” or “compacts,” and that such 
“treaties” require two-thirds Senate 
approval.”° 

By contrast, proponents of the 
congressional-executive agreement 
approach argue that the text of the 
Constitution supports such method 
as a permissible alternative to use 
of the Treaty Clause for implement- 
ing international agreements.”' 
These commentators note that Ar- 
ticle I gives the Congress as a whole 
powers to provide for the national 
defense and foreign commerce of the 
United States, and, voting through 
a majority of both houses, the right 
to make all laws necessary and 
proper in furtherance of these na- 
tional defense and foreign commerce 
powers.” 

Backers of the congressional-ex- 
ecutive agreement also note that 
although the Treaty Clause states 
that the President “has power” to 
make treaties with two-thirds Sen- 
ate approval, the text of the Treaty 
Clause does not state that the Presi- 
dent “has the sole power” to make 
treaties with two-thirds Senate ap- 
proval.”® By contrast, the Article I 
Impeachment Clause uses the words 
“the sole” preceding the word 
“power,” in giving the House and 
Senate respectively “the sole power” 
of impeachment and trial of im- 
peachment.” 


Framers’ Intent 

As noted in the district court opin- 
ion, proponents of the Treaty Clause 
exclusivity find support in the Fed- 
eralist Papers of Alexander 
Hamilton and John Jay, and con- 
temporaneous statements regarding 
the Treaty Clause during the course 
of the Constitutional Convention.” 
From these, they conclude that the 
purposes of the Treaty Clause were: 
1) to promote equality of the states, 
as under the Articles of Confedera- 
tion; 2) to protect regional interests 
against sacrifice by the dominant 
majority (e.g., otherwise, the north- 
ern states could otherwise have con- 
ceded lower Mississippi navigation 
rights to foreign powers to obtain 
North Atlantic shipping rights); 3) 
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to promote collegial discussions with 
the President, speed of ratification, 
and confidentiality, since there are 
fewer Senators than Representa- 
tives; 4) obtain a longer-term view- 
point for major foreign policy deci- 
sions through the longer tenure of 
Senators than Representatives.”° 
George Washington, who was presi- 
dent of the Constitutional Conven- 
tion, was also an exponent of sena- 
torial treaty monopoly.”’ As 
President, he refused to give any 
papers relating to the 1796 Jay 
Treaty, involving international ar- 
bitration of border disputes concern- 
ing the Northwest territories and 
other matters involving Britain, to 
the House, on the grounds that the 
power of making treaties is exclu- 
sively vested in the President and 
Senate.” 

On the other hand, defenders of 
the use of Article I as an alternative 
to or substitute for the Treaty 
Clause also found some support in 
early American history. Thomas 
Jefferson, like James Madison, in 
contrast to George Washington, 
Alexander Hamilton, and John Jay, 
concluded that “the Constitution 
must have meant... to except [from 
the Treaty Clause] those subjects of 
legislation in which it gave a par- 
ticipation to the House of Represen- 
tatives.””° 

Further, proponents of the con- 
gressional-executive agreement ar- 
gue that the framers considered only 
certain types of international agree- 
ments as “treaties” requiring ratifi- 
cation under Article II.*° Some fram- 
ers evidently believed, based on the 
legal treatise by Emmerich de 
Vattel, Law of Nations, often uti- 
lized during the period of the Con- 
stitutional Conventions, that the 
key criteria in determining what 
constituted a “treaty” described in 
Article II was permanence.*! By con- 
trast, other framers apparently 
viewed the question of whether an 
international agreement constituted 
a “treaty” described in Article II de- 
pends on the overall importance of 
the agreement.” Because late 20th 
century U.S. international agree- 
ments are typically terminable on 
relatively short notice, applying the 
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criteria of “permanence” would gen- 
erally tend to validate the use of the 
congressional-executive agreement, 
while the criteria of “importance” 
would probably require two-thirds 
Senate approval under the Treaty 
Clause in many cases.*’ For ex- 
ample, NAFTA is terminable on six 
months’ notice, but in view of its 
wide scope, could well be viewed as 
“important.” 


Supreme Court Precedents 

Proponents of exclusivity of the 
Treaty Clause find support in dicta 
in various Supreme Court cases. For 
example, in Weinberger v. Rossi, al- 
though the Supreme Court stated 
that “the President may enter into 
certain binding agreements with 
foreign nations without complying 
with the formalities required by the 
Treaty Clause,” the Court went on 
to say that the President could do 
so only with respect to an agreement 
that is not a “Treaty” described in 
the Treaty Clause.* While propo- 
nents of the Treaty Clause acknowl- 
edge that the Supreme Court had, 
in the 20th century, approved con- 
gressional-executive agreements, 
those approved typically involved 
narrow topics such as military as- 
sistance and debt-settlement 
claims, and lacked the overall scope 
of NAFTA.” 

By contrast, the essential point 
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stressed by proponents of the con- 
gressional-executive agreements is 
that the Supreme Court has upheld 
international agreements entered 
into without two-thirds Senate ap- 
proval. For example, in Dames & 
Moore v. Regan, 453 U.S. 654 (1981), 
the Court upheld President Carter’s 
suspension of claims pending in U.S. 
courts against Iran. The President 
acted pursuant to a statute passed 
by a majority of both Houses, in 
reaching an executive agreement 
with Iran leading to the release of 
the hostages at the U.S. embassy in 
Tehran. Dames & Moore v. Regan is 
offered by supporters of the congres- 
sional-executive agreement as proof 
that at least some, and perhaps all, 
international agreements are not 
required to be approved under the 
Treaty Clause.” 


Historical Development 
Critics of the congressional-execu- 
tive agreement, however, point to the 
pre-World World Wer II practice as 
supporting their view that obtaining 
two-thirds Senate approval under 
the Treaty Clause is generally the 
only constitutional manner to ap- 
prove international agreements.” 
They point to the fact that from the 
time of the framers up to World War 
II, the Treaty Clause was normally 
used as the method for seeking ap- 
proval of international agreements.” 
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However, historians have noted a 
growing dissatisfaction with the 
Treaty Clause during the mid- 20th 
century. The perception arose that 
it was far more difficult to obtain 
approval of two-thirds of the Senate 
than a majority of both Houses, so 
that the Treaty Clause was viewed 
as an undesirable obstacle to social 
progress during the New Deal and 
World War II years.” A general con- 
sensus arose that the Treaty Clause 
was a blunder. Unlike the framers’ 
ideals, the Senate was viewed as too 
big to offer advice, as not secretive, 
and as having no more wisdom or 
long-term perspective than the 
House.*’ Particular states’ rights 
were viewed as no longer important, 
the Treaty Clause was viewed as 
conducive to blackmail for pork-bar- 
rel projects, and the Treaty Clause 
artificially discriminated against 
foreign policy as distinguished from 
U.S. initiatives.*! Leading critics 
characterized the Treaty Clause as 
a “mistake that must be chalked up 
against the framers.” 

According to many historians, 
sealing the political demise of the 
Treaty Clause was that, during 
World War II, the earlier applica- 
tion of the Treaty Clause to defeat 
ratification of the Treaty of 
Versailles was viewed as permitting 
the rise of Hitler to power and the 
outbreak of the war.*’ By 1944, ma- 
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jor newspapers were editorializing 
for a constitutional amendment to 
replace the Treaty Clause with ma- 
jority House and Senate approval. 
A 1944 Gallup poll showed 60 per- 
cent in favor of a two-House major- 
ity procedure for international 
agreements, and only 19 percent in 
favor of the Treaty Clause.* 

The Republican platform in 1944 
provided for the Treaty Clause to 
govern ratification of U.S. member- 
ship in world organizations.“ In the 
1944 election, Republican candidate 
Thomas Dewey and most isolation- 
ist Senators were defeated, thereby 
delivering the political coup de grace 
to the Treaty Clause.* 

Article V of the Constitution per- 
mits amendments through two- 
thirds vote of each of the House and 
Senate or by a constitutional con- 
vention called by three-quarters of 
the states.** During 1945, the 
House, after receiving resolutions 
from several state legislatures, 
passed, by far more than the two- 
thirds required by Article V, a con- 
stitutional amendment, with the 
goal of creating a legal as well as 
practical end to the Treaty Clause.” 
The proposed constitutional amend- 
ment would have required majority 
approval of international agree- 
ments in each of the House and Sen- 
ate, although of all members, not 
merely of those voting.” Florida for- 
mally called for a constitutional con- 
vention to obviate the need to obtain 
two-thirds approval of the Senate 
under Article V to limit the Senate’s 
own powers.”! This constitutional 
amendment proved unnecessary as 
a practical matter and was never en- 
acted, however, as the Senate began 
to acquiesce to the use of the con- 
gressional-executive agreement.” 
President Roosevelt, in 1945, saved 
some face for the Senate by submit- 
ting the United Nations charter 
under the Treaty Clause, but sub- 
mitted far more agreements (e.g., 
the International Monetary Fund 
and World Bank agreements) to the 
House and Senate for approval as 
congressional-executive agree- 
ments.” 

Because, as illustrated by NAFTA, 
Presidents generally find it far 


easier to achieve a majority of both 
Houses than two-thirds of the Sen- 
ate, President Truman and subse- 
quent Presidents have chosen to 
submit the vast majority of their in- 
ternational agreements for ratifica- 
tion under the congressional-execu- 
tive agreement procedure.” 
Nevertheless, the contentious 1993 
NAFTA and the 1994 World Trade 
Organization legislative debates 
sharply raised the issue of the va- 
lidity of the congressional-executive 
agreement as a legitimate means of 
circumventing the Treaty Clause. 
This led to a vigorous academic de- 
bate in three leading law review ar- 
ticles,” and ultimately to the Made 
in the USA Foundation case. 


District Court Opinion 

The district court’s opinion pre- 
sents the leading arguments on both 
sides of the question concerning the 
validity of the congressional-execu- 
tive agreement.” However, the 
opinion’s rather weakly justified 
concluding passages leave much to 
be desired. 

The district court framed the is- 
sues before it as follows: 1) Do plain- 
tiff individual voters from states 
whose Senators voted against 
NAFTA have standing to bring an 
action declaring NAFTA and the 
NAFTA Implementation Act uncon- 
stitutional? 2) Do plaintiff U.S. con- 
sumer groups and labor unions have 
such standing? 3) Does the political 
question doctrine deprive the federal 
courts of jurisdiction? 4) Is NAFTA 
a “treaty” for purposes of the Treaty 
Clause of the Constitution? 5) Even 
if NAFTA and the Implementation 
Act constitute a “treaty” for pur- 
poses of the Treaty Clause, was their 
adoption permissible under other 
clauses of the Constitution?” 

On the first of these five issues, 
the district court ruled unfavorably 
to the plaintiffs. The district court 
concluded that standing was lack- 
ing among voters in states whose 
elected Senators voted against 
NAFTA.* Despite the fact their 
senators’ negative votes were in ef- 
fect diluted due to the use of the con- 
gressional-executive agreement ap- 
proach rather than the Treaty 
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Clause, the district court concluded 
that these voters did not have suffi- 
ciently particularized injury to cre- 
ate standing. Nevertheless, the 
practical effect of this adverse hold- 
ing on the first issue was eliminated 
by the district court’s conclusion 
that was favorable to the plaintiffs 
on the second issue.” The district 
court found that there was such par- 
ticularized injury in the plaintiff 
consumer group and United Steel 
Workers, since some of their mem- 
bers arguably lost the opportunity 
to purchase U.S.-made products and 
lost jobs after NAFTA.® 

Having found standing, the dis- 
trict court next rejected the defen- 
dant U.S. government’s contention 
that the political question doctrine 
applied to preclude judicial review.” 
The political question doctrine has 
been held to apply based on the 
strength of the following factors: the 
Constitution textually commits the 
issue to the executive or legislative 
branches; there is a lack of judicially 
manageable standards for resolving 
the issue; there is a potential for 
embarrassment of the legislative or 
executive branches; or other pruden- 
tial concerns counsel against judi- 
cial intervention.” 

The district court apparently in- 
terpreted Supreme Court precedents 
involving allegedly nonjusticiable 
political questions as precluding a 
court from reviewing the wisdom of 
the political decisions of the Presi- 
dent and Congress embodied in an 
international agreement, but not 
precluding review of whether the 
President and Congress have exer- 
cised their ability to conclude an in- 
ternational agreement through 
constitutionally permissible proce- 
dures.® The district court relied on 
the Supreme Court’s observation 
that “Marbury v. Madison was also 
a ‘political’ case .... But courts can- 
not reject as ‘no law suit’ a bona fide 
controversy as to whether some ac- 
tion denominated ‘political’ exceeds 
constitutional authority.”™ 

With respect to judicial manage- 
ability, the Court did agree with the 
defendant, and as conceded by the 
plaintiffs, that not all international 
agreements are “treaties” requiring 
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approval under the Treaty Clause. 
Nevertheless, the district court did 
not view the determination of what 
constitutes a “treaty” as an impos- 
sible judicial task.®° The district 
court observed that the Supreme 
Court, in Powell v. McCormack, find- 
ing the political question bar inap- 
plicable, invalidated an “exclusion” 
of a member of the House by major- 
ity vote, rather than the two-thirds 
vote required by Article I to expel a 
member.” Review of an alleged vio- 
lation of the two-thirds vote rule was 
permitted despite the fact that the 
Constitution was silent on the con- 
cept of “exclusion,” and the matter 
involved the innermost workings of 
Congress.®* Further, the district 
court pointed to the Supreme 
Court’s holding in Freytag v. Com- 
missioner, 501 U.S. 868 (1991). 
Freytag found justiciable the ques- 
tion of whether a federal officer is 
not an “inferior” officer, and thus 
requires Senate confirmation, de- 
spite the lack of guidance on this 
issue in the Constitution.® The Ap- 
pointments of Inferior Officers 
Clause, held not to implicate the 
political question doctrine in 
Freytag, is in the identical sentence 
of Article II as the Treaty Clause. 

The district court also was not 
particularly troubled by the possi- 
bility of embarrassment to the Presi- 
dent and Congress from a finding 
that the procedure used to adopt a 
treaty was unconstitutional.” As in 
Powell and Freytag, the district 
court found no unusual need for un- 
questioning adherence to political 
decisions which arguably violate the 
Constitution. *! Notwithstanding its 
acknowledgement that prudential 
considerations are a factor in deter- 
mining justiciability, the district 
court, however, made no attempt to 
rebut the government’s observation 
that a decision for the plaintiffs 
“would potentially undermine every 
other major international trade 
agreement made in the past 20 to 
30 years.””” 

With respect to the fourth ques- 


that NAFTA is such a “treaty” was 
correct for purposes of deciding the 
case.’’ The court also apparently 
was willing to consider the compo- 
nent statutes of the NAFTA Imple- 
mentation Act to not be viewed sepa- 
rately from NAFTA.“ This 
assumption that NAFTA was indeed 
a “treaty” described in Article II led 
to the fifth and climactic part of the 
district court opinion, concerning 
the question of whether the NAFTA 
Implementation Act could be justi- 
fied under the Article I foreign com- 
merce clause even though it failed 
under Treaty Clause.” 

On this crucial point, the district 
court ruled for the defendant. In 
fact, the district court seemed to 
embrace the Article I argument to 
such an extent as to suggest that the 


’ Treaty Clause is ordinarily imper- 


missible. The district court con- 
cluded that “the power of Congress 
to regulate foreign commerce with 
foreign nations is so extensive that 
it is reasonably arguable . . . that 
no ‘treaty’ affecting commerce with 
foreign nations is valid unless 


adopted by Congress as a whole.””® 

In reaching this conclusion, the 
district court relied on and quoted 
extensively from the broad expanse 
of Congress’s interstate commerce 
powers described in the Supreme 
Court case of Gibbons v. Ogden, 22 
U.S. 1 (1824). Gibbons held that a 
licensee authorized by a congres- 
sional statute to provide steamboat 
service between New York and New 
Jersey could not be barred from op- 
erating by New York state law.” In 
such a case, directly threatening the 
federal government’s supremacy 
over a state in matters concerning 
the nation’s most important port, it 
was not surprising that Chief Jus- 
tice Marshall issued a sweeping de- 
scription of the commerce powers of 
the federal government vis-a-vis the 
states. Why the district court per- 
ceived Gibbons as particularly rel- 
evant to an inquiry concerning the 
power of a majority of the House to 
trump one-sixth of the Senate 
within the federal government itself, 
which is the issue raised by the con- 
gressional-executive agreement, is 
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tion, that of NAFTA’s status as a 
“treaty” for purposes of Article II, 
the district court was willing to as- 
sume that the plaintiffs’ contention 
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somewhat mysterious. 

The district court’s decision was 
met with poor reviews by published 
commentators. One article con- 
cluded that the opinion was “in di- 
rect contravention of the text of the 
Constitution, with the intent of the 
framers, and federal court prece- 
dent, all three of which collectively 
prove the exclusivity of the Treaty 
Clause.”** This article concluded 
that the district court’s decision 
poses a threat to constitutional sta- 
bility, hypothesizing that the deci- 
sion could erode public faith in the 
courts and judiciary, and lead to 
Congress eroding further constitu- 
tional protections. A second article 
likewise concluded that the district 
court “unjustifiably discounted clear 
historical evidence that the Fram- 
ers intended the Treaty Clause to 
be exclusive means of ratifying trea- 
ties [both commercial and political] 
... and the overwhelming constitu- 
tional consensus for the 150 years 
after the founding.” Neither ar- 
ticle criticized in any way the dis- 
trict court’s determination that 
Made in the USA Foundation did not 
present a nonjusticiable political 
question. 


11th Circuit Opinion 

The 11th Circuit, contrary to the 
district court, held that the question 
of whether an international agree- 
ment is a “treaty” that may require 
two-thirds Senate ratification is a 
political question over which the fed- 
eral courts have no jurisdiction.*’ 
The 11th Circuit therefore re- 
manded Made in the USA Founda- 
tion to the district court with in- 
structions to dismiss the case for 
lack of jurisdiction.*'! The 11th Cir- 
cuit, unlike the district court, be- 
lieved that defining a “treaty” 
within the meaning of Article II was 
judicially unmanageable.” 

While the plaintiffs acknowledged 
that the determination of what con- 
stitutes a “treaty” based on a deter- 
mination of its relative importance 
would involve difficult line drawing, 
plaintiffs pointed out that in view 
of the significance and scope of 
NAFTA, NAFTA would fall on the 
treaty side of the line under any rea- 


sonable interpretation.** The 11th 
Circuit, however, rejected this ap- 
proach.“ Unlike the district court, 
the 11th Circuit seemed to require 
that the plaintiff establish specific 
criteria to be used to determine an 
international agreement’s relative 
importance, and thus its status as 
a “treaty,” even before the federal 
courts could undertake to decide the 
question.* 

The 11th Circuit also found poten- 
tial embarrassment to the Congress 
and President in invalidating 
NAFTA, in view of serious repercus- 
sions in U.S. relations with Canada 
and Mexico.“ In discussing pruden- 
tial considerations militating 
against judicial review, the 11th 
Circuit, unlike the district court, did 
stress to the practical problems of 
rewriting late 20th century world 
history by ruling for the plaintiffs.’ 
The court of appeals itself adopted 
almost verbatim the government’s 
argument in the district court that 
“significantly, granting the appel- 
lants’ requested relief in this case 
would not only affect the validity of 
NAFTA, but would potentially un- 
dermine every other major interna- 
tional commercial agreement made 
over the past half-century.”™ 

In finding a nonjusticiable politi- 
cal question, the 11th Circuit found 
its case law support principally in 
Goldwater v. Carter, 444 U.S. 996 
(1979). That case involved the va- 
lidity of President Carter’s decision 
to terminate a military treaty with 
Taiwan without Senate approval.”’ 
In that case, then Justice Rehnquist 
and three other of nine judges ex- 
pressed the view that whether a 
President has the power to abrogate 
a treaty is a nonjusticiable political 
question because “while the Consti- 
tution is express as to the manner 
in which the Senate shall partici- 
pate in the ratification of a treaty, 
it is silent as to the body’s partici- 
pation in the abrogation of a 
treaty.”*’ At least four justices would 
have held that even the power to ter- 
minate a treaty is justiciable. A fifth 
justice expressed no opinion on jus- 
ticiability. Therefore, Goldwater 
does not seem particularly strong 
precedent. 
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The 11th Circuit’s approach, while 
technically dubious, does offer some 
practical advantages over the dis- 
trict court’s approach. The 11th 
Circuit’s holding has the same sta- 
bilizing result as the district court’s 
of validating the congressional-ex- 
ecutive agreement as an alternative 
to the Treaty Clause, without resort- 
ing to the district court’s heavily 
criticized attempts to rebut strong 
historical and textual arguments to 
the contrary.®! Further, the 11th 
Circuit’s opinion even more clearly 
promotes international stability, 
unlike the district court’s dictum, by 
not calling into question the valid- 
ity of the international agreements 
processed under the Treaty Clause 
rather than the foreign commerce 
clause.” 

Certiorari has been requested in 
Made in the USA Foundation.” 


Conclusion 

The district court and appeals 
court hearing Made in the USA 
Foundation seemed understandably 
reluctant to issue a decision that 
could conceivably be interpreted as 
requiring that the U.S. withdraw 
from the International Monetary 
Fund, World Bank, World Trade 
Organization, and NAFTA, close the 
Saint Lawrence Seaway, renege on 
up to 90 percent of its other inter- 
national legal obligations, and cease 
enforcement of thousands of federal 
implementing statutes. In INS v. 
Chadha, the U.S. Supreme Court 
did act boldly to reverse a well-es- 
tablished procedure it viewed as un- 
constitutional.** Nevertheless, one 
suspects that the Supreme Court 
will be extremely reluctant to pro- 
voke an international crisis by rul- 
ing for the plaintiffs in Made in the 
USA Foundation. 

If indeed left standing by the Su- 
preme Court, the 11th Circuit’s de- 
cision facilitates a continued expan- 
sion of formal U.S. ties with other 
nations. The economy of Florida 
may especially benefit, because 
Made in the USA Foundation would 
facilitate eventual U.S. ratification 
of the proposed Free Trade Agree- 
ment of the Americas. In the deci- 
sion’s current judicial posture, how- 
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ever, the district court’s primary re- 
liance on a case limiting the powers 
of the New York Legislature, and 
the 11th Circuit’s primary reliance 
on a case which stressed the express 
grant of treaty powers to the Sen- 
ate, merely demonstrate the fragil- 
ity of the U.S. constitutional frame- 
work supporting the forthcoming 
21st century world order. O 


' Made in the USA Foundation, 242 
F.3d at 1303. (The NAFTA is an inter- 
national agreement binding the U.S., 
Mexico, and Canada. The purpose of 
NAFTA is to promote free trade through 
the phased elimination or reduction of 
both tariff and nontariff barriers to 
trade.) 

2 U.S. Const. art. II, §2. cl.2. 

3 Made in the USA Foundation, 242 
F.3d at 1302. 

‘Td. at 1303. Fast track procedure 
calls for the President to confer with 
Congress and private sector before and 
during the negotiating process in ex- 
change for a prompt vote on the un- 
amended proposed agreement and ac- 
companying legislation. 
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Id. at n.2. 
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56 F. Supp. 2d 1226, 1292 (N.D. Ala. 
1999). 

' Golove, Against Free-Form Formal- 
ism, 73 N.Y.U. L. Rev. 1791, 1805 n.44 
(1998). 

'2 Ackerman and Golove, Is NAFTA 
Constitutional?, 108 Harv. L. Rev. 801 
(NAFTA and World Trade Organization), 
923 n.516 (World Bank and Interna- 
tional Monetary Fund), 893 (St. 
Lawrence Seaway), 901 (SALT I). 

'S Supra note 11. 

' Ackerman and Golove, supra note 12, 
at 890 ns.418 and 419 (United Nations); 
Extradition Treaty, June 8, 1972, U.S.- 
U.K., 28 U.S.T. 227; Convention for the 
Avoidance of Double Taxation, Dec. 31, 
1975, U.S.-U.K., 31 U.S.T. 5668. 

'’ Golove, supra note11, at 1805 n.44, cit- 
ing Powell v. McCormick, 395 U.S. 486 
(1969). Contra is Hyman, The Uncon- 
stitutionality of Long-term Nuclear 
Pacts that are Rejected by Over One- 
Third of the Senate, 23 Denv. J. INT'L 
L. & Pot’y 313, 346 n.128 (1995) (there 
is apparently nothing unconstitutional 
about those nuclear cooperation agree- 
ments which have been approved by two- 
thirds of the Senate (either by acquies- 
cence or by vote)). 

16 U.S. Const., art. IT, §12 cl. 2. 

'8 Tribe, Taking Text and Structure 
Seriously: Reflections on Free-Form 
Method in Constitutional Interpretation, 


108 Harv. L. Rev. 1221, 1253-54 (1995). 

19 U.S. Const. art. I §10 cl. 1, 2. 

* Tribe, supra note 18, at 1271. 

*! Golove, supra note 11. 

* Golove, supra note 11, at 1833. 

“3 Golove, supra note 11, at 1841; 
Made in the USA Foundation v. U.S.., 
56 F. Supp. 2d at 1317 n.344 (N.D. Ala. 
1999). 

24'U.S. Const. art. I, §2 cl. 5. 

2» Made in the USA Foundation, 56 F. 
Supp. 2d at 1269-73, 1300-04. 

26 Id. 

“7 Ackerman & Golove, supra note 12, 
at 811. 

°8 Td.; Made in the USA Foundation, 
242 F.3d at 1303 n.6. 

29 Made in the USA Foundation, 56 F. 
Supp. 2d at 1297 n.280. 

3° Td. at 1286 n.248. 

31 Id. 

Id. at 1279-80, 1286-87. 

33 Hyman, supra note 15, at 315, con- 
cluding that the 30-year duration 1987 
agreement for nuclear cooperation be- 
tween Japan and the U.S. is, unlike 
NAFTA, based upon Vattel’s permanence 
criteria, the only congressional-executive 
agreement unconstitutional under the 
Treaty Clause. 

34 Weinberger v. Rossi, 456 U.S. 25, 30 
ns.6 and 7, (1982). 

35 Made in the USA Foundation, 56 F. 
Supp. 2d at 1289-90. 

36 Td. 

37 Made in the USA Foundation, 56 F. 
Supp. 2d at 1302-03. 

38 Td. 

39 Ackerman & Golove, supra note 12, 
at 801, 915-16. 

© Td. at 869-70. 

Td. at 870. 

2 Td. at 866. 

'S Td. at 861. 

4 Td. at 863-64. 

4 Id. at 863. 

6 Td. at 884. 

Td. at 884-85. 

48 U.S. Const. art. V. 

‘*° Ackerman & Golove, supra note 12, 
at 865. 

50 Td. 

51 Td. at 865 n.295. 

52 Td. at 892. 

53 Td. at 874, 890. 

54 Supra note 11. 

55 Ackerman and Golove, supra note 12; 
Tribe, supra note 18; Golove, supra note 

56 Made in the USA Foundation, 56 F. 
Supp. 2d at 1226, 1292. 

57 Td. at:1229. 

58 Td. at 1235-36. 

59 Td. at 1253-54. 

60 Td. 

6! Td. at 1250-78. 

62 Td, at 1254. 

88 Td. at 1262-63, 1277-78. 

64 Td. at 1277 n.212 (citing Baker v 
Carr, 369 U.S. at 186, 217 (1962)). 

6 Id. at 1276, 1295. 

66 Td. at 1276-78. 

8 Td. at 1274 (citing Powell v. 
McCormack, 395 U.S. 486 (1969)). 


®° Td. at 1275, citing Freytag v. Commis- 
sioner, 501 U.S. 868 (1991). 

Td. at 1278. 

"Id: 

Td. at 1268. 

8 Td. at 1313-14. 

4 Td. at 1334. 

Td. at 1317-23. 

6 Id. at 1320. 

*’ Bass, Made in the USA Foundation 
v. United States: NAFTA, the Treaty 
Clause, and Constitutional Obsolescence, 
9 Minn. J. GLoBaAL TRADE 663, 681 (Sum- 
mer 2000). 

? District Court Holds that NAFTA Is 
A Valid Exercise of ihe Foreign Com- 
merce Power, 113 Harv. L. Rev. 1234, 
1236 (2000). Nevertheless, this article 
concluded that the decision was correct 
for a wholly unrelated reason not dis- 
cussed by the district court. The authors 
note that, in their opinion contrary to 
the intent of the framers as gleaned from 
Emmerich de Vattel’s Law of Nations, 
the Supreme Court, in such cases as 
Breard v. Greene, 532 U.S. 371, 376 
(1988), has instructed the U.S. courts to 
permit a later-in-time statute to over- 
rule an inconsistent earlier treaty. In 
view of the fact that a majority of both 
Houses can in this respect effectively 
veto the two-thirds Senate approval, the 
article concludes, there is no longer any 
rationale for the exclusivity of the Treaty 
Clause. 

8° Made in the USA Foundation v. U.S., 
242 F.3d 1300 (11th Cir. 2001). 

Td. at 1320. 

82 Id. at 1319. 

Td. at 1303. 

84 Id. at 1317. 

Id. at. 1316. 

6 Td. at 1318. 

Td. 

” Goldwater, 444 U.S. at 1003. 

* Restructuring The Modern Treaty 
Power, 114 Harv. L. Rev. 2478, 2497 
n.122 (2001). 

* Lidas, Inc. v. U.S., 1999 U.S. Dist. 
Lexis 2198 (C.D. Cal. 1999), affd, 238 
F.2d 1076 (9th Cir. 2001), cert. denied, 
2001 U.S. Lexis 4364 (tax treaty valid 
despite subject matter overlap with Ar- 
ticle I Congressional powers). 

%3 Shepard’s Lexis report on Made in 
the USA Foundation, supra note 1, 
states the petition was filed on June 28, 
2001. 

* INS v. Chadha, 462 U.S. 919 (1983). 


Alan S. Lederman, P.A., is a part- 
ner in the Miami office of Broad & 
Cassel. Mr. Lederman is the co-author 
of The NAFTA Guide, published by 
Harcourt Brace, and numerous other 
international trade and tax publications. 


THE FLORIDA BAR JOURNAL/DECEMBER 2001 37 


| 
| 
0 


Appellate Practice and Advocacy 


Tell the Truth 


by Raymond T. (Tom) Elligett, Jr., and Judge John M. Scheb 


ell the Truth has been a 

popular song title several 

times over—for artists 

ranging from Otis 
Redding to Eric Clapton to, most 
recently, Lee Roy Parnell in the title 
track of his new album. Parnell’s 
version starts by observing that, as 
in the story of Rashomon, there are 
as many sides to a story as there 
are characters involved. But his poi- 
gnant lyric then proceeds to urge 
people to have the strength to be 
honest with themselves and others 
by showing their true selves. Good 
advice in life; essential in appellate 
practice. 

Our profession suffers from 
charges that lawyers lack candor. 
This is not a new phenomenon. 
Long before the movie Liar Liar, 
Mark Twain, in his 1882 essay, “On 
the Decay of the Art of Lying,” be- 
moans his skill as a liar when com- 
pared to a lawyer he refers to as an 
“educated expert.” 

While it may be difficult to prove 
with empirical data, lawyers as a 
whole are probably more honest 
than many business people. Law- 
yers usually appreciate the impor- 
tance of the truth. Much of the un- 
founded criticism may stem from 
a belief that lawyers, by represent- 
ing their clients, are encouraging 
lying. 

People intelligent enough to 
think it through realize that, as 
Parnell’s opening lyric suggests, 
parties and witnesses often have 
different perceptions of events. The 
trial lawyer’s role is to present the 
client’s side. The trier of fact sorts 


One need look no 
further than the 
recent cabinet 
nomination process 
to realize that the 
price for lying to 
conceal a mistake is 
often worse than the 
penalty for the 
mistake itself. 


out competing perceptions and ver- 
sions of events. 


Appeals are Different 

The appellate lawyer faces differ- 
ent issues and a different standard. 
When the parties reach the appel- 
late court, there is usually no longer 
room for a dispute in facts. Case law 
establishes that all facts and infer- 
ences must be construed in favor of 
the party who prevailed before the 
factfinder, and establishes deferen- 
tial standards of review by appel- 
late courts. ' 

The appellate practitioner’s duty 
to tell the truth starts with the cli- 
ent. Rule 4-3.1 precludes an attor- 
ney from taking a frivolous appeal 
or advancing a frivolous issue.’ It 
permits good faith arguments for an 
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extension, modification, or reversal 
of existing law. 

Pursuing a frivolous appeal may 
subject the lawyer and the client to 
an attorney’s fee sanction, and the 
attorney to discipline.* As counsel 
evaluates the appeal, he or she 
needs to let the client know if there 
is no realistic chance of relief on 
appeal. 


The Truth About the Law 
Rule 4-3.3 requires counsel to dis- 
close legal authority in the control- 
ling jurisdiction known to be di- 
rectly adverse to counsel’s client 
that opposing counsel fails to cite. 
In a 1978 opinion, then Judge 
(now Justice) Anstead admonished 
counsel for citing two decisions but 
not citing a later decision that in 
effect overruled the two cases relied 
on.’ By contrast, appellate courts 
have recognized counsel’s candor 
when counsel acknowledge they are 
asking the court to overrule a con- 
trolling precedent.° 
The U.S. Court of Appeals for the 
11th Circuit rejected what it de- 
scribed as appellants’ post hoc ef- 
forts to avoid sanctions by arguing 
they did not cite precedents because 
counsel interpreted them as not be- 
ing controlling, and affirmed dis- 
trict court Rule 11 sanctions.° 
Failing to address the weak- 
nesses in one’s own case and the 
strengths in the other side’s case 
harms an advocate’s chances to per- 
suade the court to rule for the 
advocate’s position. While some is- 
sues may be clear, the failure to 
appreciate when an issue is close — 
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and to deal with it — may reflect a 
fear of the issue or a superficial 
analysis. 


The Whole Truth 
About the Law 

Telling the truth goes beyond 
merely citing controlling precedent. 
It includes fairly portraying the le- 
gal authorities cited. Counsel have 
been criticized or sanctioned for: 

e Lifting words out of context;’ 

¢ Not informing the court the stat- 
ute counsel relied on had not yet 
taken effect;* 

e Falsely stating the appellate 
court’s prior opinion represented a 
particular position;° 

¢ Quoting a minority opinion 
without informing the court the 
majority had rejected the position;'” 
and 

* Quoting the dissent from a case 
as if it were the holding." 

Aside from ethical issues, misrep- 
resenting case law is a bad idea. 
With at least three appellate judges, 
their clerks, and opposing counsel 
scrutinizing a brief, how likely is the 


misrepresenter to get away with it? 

Untruthful lawyers will find 
themselves in the position of the late 
humorist Lewis Grizzard’s friend 
who ran for a local political office. 
When Grizzard asked how he liked 
the experience, the friend replied it 
was awful: Every time he lied he got 
caught, and every time he told the 
truth no one believed him. 

In his article, Let Us Be Officers 
of the Court, Marvin Aspen, chief 
judge of the U.S. District Court for 
the Northern District of Illinois, ob- 
serves that, just as many lawyers 
“gossip” about judges, judges discuss 
lawyers and share stories of unpro- 
fessional conduct.’ 


The Truth About the Facts 
Just as counsel must portray the 
law truthfully, so must they accu- 
rately describe the facts. Appellate 
rules require parties to support fac- 
tual assertions with record refer- 
ences.'? Appellate courts have 
stricken briefs and imposed sanc- 
tions for failing to make appropri- 
ate references to pages of the record 


or the transcript on which state- 
ments of fact are allegedly based." 

Appellate courts have criticized 
counsel for deleting critical lan- 
guage from the record,'* omitting 
material facts,’° mischaracterizing 
the appealed decision,'’ and using 
quotation marks with references to 
the record where no witness had ac- 
tually used the quoted words."* 

As with the law, counsel cannot 
expect to succeed with factual mis- 
representations. As one court sum- 
marized: 

Misrepresentation of the record on ap- 
peal is poor strategy. Alert opponents 
will detect the error. An appellate panel 
of three judges assisted by a staff of able 
law clerks will confirm what the oppo- 
nents point out or will itself uncover the 
defects. The vice of misrepresentation is 


not that it is likely to succeed but that it 
imposes an extra burden on the court.'’ 


The 11th Circuit referred counsel 
for both parties to the court’s disci- 
plinary committee for making mis- 
representations in a 1999 decision.” 
The court found both parties’ attor- 
neys had engaged in a pattern of 
conduct designed to mislead and 
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confuse the court about the regula- 
tory status of two competing drugs. 

The 11th Circuit observed that 
one party had changed its position 
“after realizing that this Court could 
not be so easily bamboozled.””' Once 
caught, the court characterized the 
other party’s professed dismay over 
the misrepresentations as akin to 
that of Captain Renault in 
Casablanca who, while collecting his 
nightly winnings, closes down Rick’s 
Café because he is “shocked; 
shocked to find that gambling is go- 
ing on here!””” 


The Truth About 
New Events 

The general rule requires that 
counsel stick to the record below 
when presenting the appeal. But 
there are times when counsel must 
inform the court of new develop- 
ments. 

This includes informing the tribu- 
nal “without delay” of “facts that 
may raise a question of mootness.””° 
Another appellate court indicated it 
would routinely advise the disciplin- 
ary agency of any instance in which 
appellate counsel did not notify it 
that a case had settled in whole or 
part.” 

The Second District “strongly” 
emphasized counsel’s ethical obliga- 
tion, as an officer of the court, to 
raise the fundamental issue of lack 
of subject matter jurisdiction as soon 
as it becomes apparent, so as to pre- 
vent an “unnecessary expenditure of 
precious client and judicial re- 
sources” at both the trial and appel- 
late levels.” 

Courts emphasize that counsel’s 
duty to inform exists, even though 
the new developments, new facts, or 
recently announced law may be un- 
favorable.” 


The Truth in 
Motions and Argument 
Counsel must be candid in recit- 
ing whether opposing counsel con- 
sents or opposes a procedural mo- 
tion for which counsel should 
consult pursuant to Rule 9.300.”’ 
The same considerations that 
drive the need for truth in the facts 
and argument of the brief apply 


equally at oral argument. Counsel 
need to be thoroughly familiar with 
the record and to be candid in re- 
sponse to the court’s questions. 

Candor remains mandatory after 
the appellate court’s decision, when 
a party files for rehearing. When a 
party’s motion for rehearing directly 
conflicted with its prior factual rep- 
resentations to the court, the court 
struck it as “scurrilous.” Courts 
have also referred counsel for disci- 
pline for unprofessional remarks in 
rehearing motions.” 


The Truth About the Court 

When a lawyer loses an appeal, it 
is natural to be disappointed. But 
counsel need to be careful not to un- 
fairly criticize the members of the 
court. Rule 4-8.2(a) proscribes law- 
yers making false statements con- 
cerning the qualifications or integ- 
rity of a judge. 

Some attorneys have had the poor 
judgment to include such remarks 
in rehearing motions. The appellate 
court struck a petition for rehear- 
ing stating that the appellate court 
“has either ignored the law or is not 
interested in determining the law.”*° 
One member of the panel would 
have required the attorney to appear 
before the court to show cause why 
he should not be held in contempt. 
He observed that such a sentiment 
came within the colloquialism, “You 
can think it, but you’d better not say 

The Florida Supreme Court criti- 
cized counsel’s use of expletives in 
his rehearing motion, and his innu- 
endos regarding the district court of 
appeal’s impartiality. The Supreme 
Court held that the district court’s 
referral of the attorney to The 
Florida Bar for investigation did not 
require the judges to disqualify 
themselves in a subsequent related 
appeal by the attorney.” 


The Truth Trumps Advocacy 
In his article, Judge Aspen ob- 
serves: “Any notion that the duty to 
represent a client trumps obliga- 
tions of professionalism is, of course, 
indefensible as a matter of law.”** 
Judge Aspen quotes the 1ith 
Circuit’s admonishment: “All attor- 
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neys, as ‘officers of the court,’ owe 
duties of complete candor and pri- 
mary loyalty to the court before 
which they practice. An attorney’s 
duty to a client can never outweigh 
his or her responsibility to see that 
our system of justice functions 
smoothly. This concept is as old as 
common law jurisprudence itself.”** 

The Second District echoed these 
sentiments, observing: “The law, 
as a profession, carries with it not 
only competency requirements but 
also ethical and professional re- 
quirements. As a result, lawyers 
have an obligation not only to 
present legally correct arguments 
but also to present them in a pro- 
fessional manner. Unfortunately, 
too many lawyers are forgetting 
their obligation of professional- 
ism.”* The court noted the power 
of trial and appellate courts to re- 
fer overzealous or unethical attor- 
neys to The Florida Bar for disci- 
plinary investigation. 


The Truth About Mistakes 

Often the law or the record, or 
both, may be complex in a case. 
Counsel may make a mistake about 
a fact or an authority. Should that 
occur, acknowledge the mistake. 
One need look no further than the 
recent cabinet nomination process 
and the last United States presi- 
dency to realize that the price for 
lying to conceal a mistake is often 
worse than the penalty for the mis- 
take itself. 


Just Tell the Truth 

Lee Roy Parnell’s song concludes 
with the singer imploring, “Why 
don’t we just tell the truth?” Otis, 
Eric, and Lee Roy have it right: In 
the practice of law, including appel- 
late practice, the best policy is to Tell 
the Truth. Q 


' See, e.g., Helman v. Seaboard 
Coast Line R.R. Co., 349 So. 2d 1187, 
1189 (Fla. 1977) (jury verdict sus- 
tained if supported by “any competent 
evidence”); Avery Dev. Corp. v. Village 
by the Sea Condominium Apartments, 
Inc., 567 So. 2d 447, 449 (Fla. 4th 
D.C.A. 1990) (clearly erroneous or to- 
tally without substantial evidentiary 
support standard for trial court’s fact 
findings). 
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Rules of Professional Conduct. 

3 See Fia. Stat. §§57.105(1), 59.46. 
The court in Visoly v. Security Pacific 
Credit Corp., 768 So. 2d 482 (Fla. 3d 
D.C.A. 2000), awarded fees against 
both the clients and counsel. See also 
Brahmbhatt v. Allstate Indem. Co., 
655 So. 2d 1264, 1265 (Fla. 4th D.C.A. 
1995) (awarding fees for frivolous ap- 
peal where appellant’s position con- 
trary to controlling Florida Supreme 
Court decision); Avemco Ins. Co. v. 
Tobin, 711 So. 2d 128, 130 (Fla. 4th 
D.C.A. 1998) (assessing §57.105 fees 
solely against the attorneys where it 
found “the lawyers alone maintained 
the frivolous position in the litigation, 
without the knowledge or acquies- 
cence by their client”). 

4 See Clayton v. City of Cape 
Canaveral, 354 So. 2d 147, 150 (Fla. 
4th D.C.A. 1978). 

® See Walker v. State, 579 So. 2d 348, 
349 & n.1 (Fla. 1st D.C.A. 1991). 

® Fep. R. Civ. P. 11. See Jorgenson 
v. County of Volusia, 846 F.2d 1350, 
1351-52 (11th Cir. 1988). 

* See Coleman v. State, 215 So. 2d 
96, 99 (Fla. 4th D.C.A. 1968). 

® See Dilallo v. Riding Safely, Inc., 
687 So. 2d 353, 354 (Fla. 4th D.C.A. 
1997). 

® See Mays v. Chicago Sun-Times, 
865 F.2d 134, 139-40 (7th Cir. 1989), 
cert. denied, Platt v. United States 
Court of Appeals for Seventh Circuit, 
493 U.S. 900 (1989). 

‘0 See Beam v. IPCO Corp., 838 F.2d 
242, 249 (7th Cir. 1988). 

| See Sobol v. Capital Management 
Consultants, Inc., 726 P.2d 335, 447 
(Nev. 1986). 

' Chief Judge Marvin E. Aspen, Let 
Us Be Officers of the Court, 83 A.B.A. 
J. 94, 96 (July 1997). 

21th Cir Re 28-1G); Pia: 
App. P. 9.210(b)(3). 

B.g., Dowell v. Sunmark Indus., 
521 So. 2d 377, 378-79 (Fla. 2d D.C.A. 
1988); Island Harbor Beach Club, Ltd. 


v. Department of Natural Resources, 
471 So. 2d 1380, 1381 (Fla. 1st D.C.A. 
1985). 

‘5 See Amstar Corp. v. Envirotech 
Corp., 730 F.2d 1476, 1486 (Fed. Cir. 
1984), cert. denied, 469 U.S. 924 
(1984). 

'6 See Hays v. Johnson, 566 So. 2d 
260, 261 (Fla. 5th D.C.A. 1990). 

'7 See Octocom Sys., Inc. v. Houston 
Computer Servs., Inc., 918 F.2d 937, 
941 (Fed. Cir. 1990). 

8 See St. Lucie Harvesting and Care- 
taking Corp. v. Cervantes, 639 So. 2d 
37, 39 (Fla. 4th D.C.A. 1994). 

'9 In re Disciplinary Action Boucher, 
837 F.2d 869, 871 (9th Cir. 1988). 

20 See Florida Breckenridge, Inc. v. 
Solvay Pharmaceuticals, Inc., 174 
F.3d 1227 (11th Cir. 1999) (opinion 
withdrawn from bound volume at 
court’s request). 

22-174 F.3d at * 8 

*3 Arizonans for Official English v. 
Arizona, 520 U.S. 43, 68 (1997). 

24 See Riesenecker v. Arkansas Best 
Freight Sys., 110 N.M. 451, 796 P.2d 
1147 (1990). 

*5 84 Lumber Co. v. Cooper, 656 So. 
2d 1297, 1300 (Fla. 2d D.C.A. 1994). 

26 See In Re Universal Minerals, Inc., 
755 F.2d 309 (3d Cir. 1985). 

27 Fia. R. App. P. 9.300. See Merritt 
v. Promo Graphics, Inc., 679 So. 2d 
1277 (Fla. 5th D.C.A. 1996); Hilltop 
Developers, Inc. v. Masterpiece Homes, 
Inc., 455 So. 2d 1155 (Fla. 5th D.C.A. 
1984). 

*8 Healy v. Suntrust Serv. Corp., 569 
So. 2d 458, 461 (Fla. 5th D.C.A. 1990) 
(per curiam). 

Banderas v. Advance Petro- 
leum, Inc., 716 So. 2d 876 (Fla. 3d 
D.C.A. 1998); Patton v. State Depart- 
ment of Health and Rehabilitative 
Servs., 597 So. 2d 302 (Fla. 2d D.C.A. 
1991). 

3° Vandenberghe v. Poole, 163 So. 2d 
51 (Fla. 2d D.C.A. 1964). 

31 Td. at 52 (Rawls, John S., J., con- 


curring specially). 

32 See 5-H Corporation v. Padovano, 
708 So. 2d 244 (Fla. 1997). 

*3 Aspen, supra note 12, at 95. 

34 Td. (quoting Malautea v. Suzuki 
Motor Co., 987 F.2d 1536 (11th Cir. 
1993)). 

* Weiand v. State, 701 So. 2d 562, 
565 (Fla. 2d D.C.A. 1997), quashed 
on other grounds, 732 So.2d 1044 
(Fla. 1999). 
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Land Mines and Other Surprises 
in Residential Landlord and Tenant Cases 


esidential landlord and 

tenant cases in Florida 

are simple and quick. 

Forms for the notices are 
prescribed by statute, and the pro- 
cedures are simplified and sum- 
mary in nature. Yet many landlords 
are waylaid by dismissal, and many 
tenants overlook available de- 
fenses. This article will outline a 
few of the surprises that can em- 
broil and delay a case, result in dis- 
missal, or otherwise drive the un- 
suspecting practitioner to reach for 
her antacid tablets. 


Defects in Notice or 
Pleadings vs. Requirement 
to Deposit Rent 

In Bell v. Kornblatt, 705 So. 2d 
113 (Fla. 4th DCA 1998), rev. de- 
nied, 717 So. 2d 528 (Fla. 1998), the 
Fourth District Court of Appeal 
clarified a significant point concern- 
ing the three-day notice prescribed 
by Chapter 83.' The statute pro- 
vides that a landlord “may termi- 
nate the rental agreement” if the 
tenant fails to pay rent when due 
and the default continues for three 
days, excluding Saturday, Sunday, 
and legal holidays, after delivery of 
written demand by the landlord for 
payment of the rent or possession 
of the premises. In Bell, the three- 
day notice was defective, and, based 
on a number of previous circuit and 
county court cases recited in Bell, 
the trial court dismissed the evic- 
tion complaint, concluding that it 
lacked subject matter jurisdiction. 

The Bell court analyzed those 
cases in the light of general case law 
concerning the subject matter juris- 


by Judge S. Sue Robbins 


Landlord and tenant 
cases are frequently 
fraught with legal 
and factual 
complexities. At the 
same time, in many 
cases, one or both 
parties are 
unrepresented. 


diction of a court. Reasoning that 
the county court’s “jurisdiction of 
proceedings relating to the right of 
possession of real property and to 
the forcible or unlawful detention 
of lands and tenements,” is a mat- 
ter of statute,’ and that the notice 
requirement can be waived in some 
circumstances, Bell concluded de- 
finitively that the trial court had 
subject matter jurisdiction over the 
eviction action, even if the three-day 
notice failed to substantially com- 
ply with the requirements of 
§83.56(3). Rather, according to Bell, 
that statute creates a condition pre- 
cedent to an eviction action. “Fail- 
ure of a plaintiff landlord to deliver 
any written notice under [the stat- 
ute] would not deprive the court of 
the power to adjudicate the case.”* 
Therefore, the three-day notice is 
not a matter of subject matter ju- 


42 THE FLORIDA BAR JOURNAL/DECEMBER 2001 


risdiction, but is a precondition to the 
maintenance of an action for eviction. 

While Beil was clear in its hold- 
ing and left no question that the 
three-day notice is not jurisdic- 
tional, the application of the hold- 
ing by county and circuit courts 
statewide has varied and the re- 
sults have been diverse. 

A number of cases,’ while recog- 
nizing the rule of Bell either by ref- 
erence or inference, have held that 
where the three-day notice was fa- 
cially defective, an essential element 
of the plaintiffs case was missing, 
thus mandating dismissal. Other 
county and circuit courts’ have held 
that a defense based on a defect in 
the three-day notice is waived by the 
failure of the tenant to deposit rent 
into the registry of the court as also 
required by statute.® 

While §83.56 (3) requires “sub- 
stantial” compliance with the pro- 
visions of that section, cases have 
required strict compliance with a 
number of very specific require- 
ments, some of which may be a sur- 
prise to a well meaning party or at- 
torney. Numerous cases have 
determined a three-day notice to be 
fatally defective where less than 
three days’ notice is given,’ or Sat- 
urdays and Sundays are included 
in the three days.* There are many 
other ways to go wrong, however. 
For example, a three-day notice will 
be fatally defective if the lease calls 
for a 10-day notice,’ where the no- 
tice demands money other than 
rent,'° where it fails to include the 
landlord’s address and telephone 
number,'' or where it fails to give 
an additional five days in which to 
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comply with the rent demand and 
the landlord is out of town or fur- 
nishes a post office box address in 
the three-day notice.'” In view of the 
statute’s stated requirement of “sub- 
stantial” compliance with the statu- 
tory notice form, particular notice 
should be taken by lawyers repre- 
senting landlords of the rulings of 
those now numerous dismissed 
cases in which the three-day notice 
contained language to the effect that 
the tenant should “vacate, quit, and 
deliver up the premises” and that he 
or she could “reinstate” the tenancy 
upon payment of the rent within the 
three-day period of the notice.'* This 
and similar language has repeatedly 
been held by county and circuit 
courts not to comply with the re- 
quirements of §83.56(3). 

While specifically referencing 

Bell, some circuit and county courts 
have held that the requirement of a 
valid three-day notice must be 
“strictly construed,” and may be 
raised at any point in the summary 
proceeding, even on appeal.'‘ On the 
other hand, such an interpretation 
might be seen as inconsistent with 
the rent deposit requirement of 
§83.60(2), which provides: 
In an action by the landlord for posses- 
sion of a dwelling unit, if the tenant in- 
terposes any defense other than pay- 
ment, the tenant shall pay into the 
registry of the court the accrued rent as 
alleged in the complaint or as deter- 
mined by the court and the rent which 
accrues during the pendency of the pro- 
ceeding, when due... . Failure of the 
tenant to pay the rent into the registry 
of the court or to file a motion to deter- 
mine the amount of rent to be paid into 
the registry within five days, excluding 
Saturdays, Sundays, and legal holidays, 
after the date of service of process con- 
stitutes an absolute waiver of the 
tenant’s defenses other than payment, 
and the landlord is entitled to an imme- 
diate default judgment for removal of the 
tenant with a writ of possession to issue 
without further notice or hearing 
thereon. 


An interesting problem for judges, 
and one which must, in the absence 
of precedent, be resolved primarily 
on the basis of personal philosophy, 
concerns the treatment of those 
cases where the three-day notice is 
facially defective to some degree, but 
a default is entered. Since a default 
under Fla. R. Civ P. 1.500 operates 


as an admission only as to the well 
pleaded allegations of the com- 
plaint,’° and since the three-day no- 
tice is a condition precedent to the 
filing of an eviction complaint as per 
Bell, a legitimate question is raised 
whether a judgment of eviction af- 
ter default can properly be entered 
in such a case. On the other hand, 
the requirements of a three-day no- 
tice can be waived under some cir- 
cumstances,’® and the failure of the 
tenant to deposit the rent into the 
registry of the court pursuant to 
§83.60(2) may be one of those."’ 
Until the matter is addressed by 
the district courts of appeal or the 
Florida Supreme Court, it is pre- 
dicted that trial courts, and circuit 
courts in their appellate capacity, 
will continue to diverge widely in their 
treatment of this area of the law.'* 


Claims Against Deposits 
Held by Landlords 

By statute!’ the landlord must, 
within 15 days of the tenant’s va- 
cating of the premises upon termi- 


nation of the lease, either return the 
security deposit or give the tenant 
written notice by certified mail of 
the landlord’s intention to impose a 
claim on the deposit and the reason 
for imposing the claim. The statute 
applies whether the deposit is for 
advance rent or for security or dam- 
ages. The notice directs the tenant 
to object in writing to the proposed 
deduction within 15 days. If the 
landlord fails to give the required 
notice within the 15-day period, the 
landlord forfeits the right to impose 
any claim upon the security deposit. 

On the other hand, if the tenant 
vacates or abandons the premises 
prior to the termination of a writ- 
ten or oral lease, the tenant must 
give at least seven days’ written no- 
tice by certified mail or personal de- 
livery to the landlord prior to vacat- 
ing or abandoning the premises. The 
notice must include the address 
where the tenant may be reached.”” 
Failure of the tenant to give the no- 
tice relieves the landlord of the no- 
tice requirement of §83.49(3 (a), but 
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does not otherwise affect the right 
of the tenant to all or part of the se- 
curity deposit. 

There are many important consid- 
erations for landlords, tenants, and 
the attorneys who represent them 
regarding the return of these depos- 
its, particularly in view of the fact 
that fee awards in these disputes are 
mandatory.”' Discussion here is lim- 
ited to three points. 

First, if the premises are vacated 
at the end of the tenancy or term, 
the only required notice is from the 
landlord. If the tenant has not ad- 
vised the landlord of the tenant’s 
new address, the landlord must still 
furnish written notice to the tenant 
at the tenant’s last known address, 
i.e., the leased premises.” If the 
landlord fails to send the notice, or 
fails to send a notice that substan- 
tially complies with the require- 
ments of the statute, including no- 
tice to the tenant that the tenant 
must reply and object within 15 
days, then the landlord is barred 
from all claims to the deposit. This 
would be true even if the tenant de- 
stroyed the premises.”” 

Second, the tenant’s failure to 
serve the notice required under 
§83.49(5) serves only to relieve the 
landlord from his or her own notice 
requirement, but does not entitle the 
landlord to retain the security de- 
posit. It is doubtful that, and no 
reported decisions were found 
where, a tenant would be required 
to give notice to the landlord if the 
landlord is terminating the tenancy 
through eviction proceedings. How- 
ever, the landlord’s own notice re- 
quirements would arguably still be 
imposed. 

Third, even if the landlord forfeits 
his or her right to claim the secu- 
rity deposit as the result of failing 
to give the necessary notice, the 
landlord still can pursue a claim for 
damages against the tenant. The 
failure to give the notice affects only 
the landlord’s claim against the se- 
curity deposit.” 


Issues Concerning 
Attorneys’ Fees 

The landlord/tenant statute con- 
tains a general provision for the 


award of attorneys’ fees to the pre- 
vailing party.”° That statute pro- 
vides that in any civil action brought 
to enforce the provisions of a rental 
agreement or provisions of Chapter 
83, “the party in whose favor a judg- 
ment or decree has been rendered 
may recover reasonable court costs, 
including attorneys’ fees, from the 
nonprevailing party.” An award of 
fees under this statute is discretion- 
ary. However, the appellate courts 
have imposed limits on the exercise 
of that discretion. For example, it is 
not a proper exercise of discretion 
to award or deny fees based on the 
need of one party for funds with 
which to obtain counsel or the abil- 
ity of the other party to furnish all 
or a portion of those funds, as is done 
in family law cases, and a fee deter- 
mination made on that basis will be 
reversed on appeal.”’ 

A written lease may provide a sec- 
ond, and sometimes broader, basis 
for an award of fees in a landlord and 
tenant case. For example, a lease 
provision may require an award of 
fees which is not discretionary. Such 
a provision will generally be binding 
upon the parties to the lease, and will 
continue to be binding even in the 
case of a tenant who holds over after 
the lease has terminated.” 

A separate statute” with an im- 
pact on fees in landlord and tenant 
cases provides that if a contract con- 
tains a provision allowing attorneys’ 
fees to a party when he or she is re- 
quired to take any action to enforce 
the contract, the court may also al- 
low reasonable attorneys’ fees to the 
other party when that party prevails 
in any action, whether as plaintiff 
or defendant, with respect to the 
contract. The effect of this statute 
is to take a unilateral lease provi- 
sion for fees and to make it mutual. 

As previously noted, fees in cases 
involving disputes over deposits 
held by landlords are not discretion- 
ary but are mandatory, and a trial 
court failing to award fees in such 
cases generally will be reversed on 
such grounds.” 

The appellate decisions concern- 
ing fee awards for pro bono attor- 
neys representing prevailing parties 
in landlord and tenant cases under 
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any of these theories have reflected 
a strong tendency to approve such 
awards, and to reverse county court 
decisions which denied fees on the 
basis that the party to whom the 
service was rendered did not pay. 
For example, in Fergeston v. 
James,*' the circuit court reversed 
the county court’s denial of a fee 
award to the attorney for the suc- 
cessful tenant in an eviction case, 
even though the attorney had no 
expectation of payment from the 
tenant. Under these cases, it does 
not make a difference whether the 
attorney is a private attorney or a 
legal aid attorney.” 

Obviously, there are some circum- 
stances where a fee award is im- 
proper. An example of such a situa- 
tion is found in Bianchi v. Goldman, 
2 Fla. L. Weekly Supp. 579 (Fla. 
11th Cir. 1994), in which the lease 
contained a provision which limited 
the amount of fees to be awarded to 
“15 percent of the recovery” by the 
landlord. The trial court awarded a 
$1,200 fee upon the recovery by the 
landlord of rent in the amount of 
$1,800. The appellate court re- 
versed, and reduced the award to 
$270 without any additional hear- 
ing upon remand. 

In Miami Beach Equity Investors 
Limited Partnership v. Granoff, 4 
Fla. L. Weekly Supp. 755 (Fla. 11th 
Cir. 1997), the tenant sued to re- 
cover her security deposit upon ter- 
mination of her tenancy by the land- 
lord. The trial court found for the 
tenant, and awarded her fees and 
costs in the judgment. Subse- 
quently, the landlord moved for re- 
hearing, which motion was denied 
based on the trial court’s determi- 
nation that no new issues were 
raised. The trial court then awarded 
additional fees to the tenant for the 
rehearing procedures based upon 
§57.105 on the grounds that there 
was a complete absence of any jus- 
ticiable issue of law or fact raised 
by the motion for rehearing. The 
appellate court reversed the award 
of fees to the tenant for the rehear- 
ing only, holding that the fact that 
the matters had been argued previ- 
ously did not render them 
meritless.**: 
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Attorneys may also need a gentle 
reminder, since the issue does come 
up, that fees cannot be awarded in 
landlord and tenant cases if entitle- 
ment to fees is not pled.” 

Another area where fee problems 
frequently arise in landlord and ten- 
ant cases is the determination of 
who is the prevailing party under 
the applicable statutes. Presently, 
under Florida law, the prevailing 
party for purposes of an attorneys’ 
fee award is the party who prevails 
on the significant issues in the liti- 
gation.” Since sometimes there are 
multiple significant issues, confu- 
sion arises. 

In Burns v. Telson, 8 Fla. L. 
Weekly Supp. 68 (Fla. 11th Cir. 
2000), the circuit court reversed the 
county court’s failure to award fees 
under §83.49(3), because the county 
court made a determination both 
parties prevailed. The circuit court 
in Burns relied upon the decision of 
the Fourth District Court of Appeal 
in Lucite Center, Inc. v. Mercede, 606 
So. 2d at493 (Fla. 4th DCA 1992), 
where the court declared that in “a 
breach of contract action, one party 
must prevail.” 

Relying on other and later deci- 
sions of the courts of appeal,** the 
circuit court in Marcosky v. Istesso, 
Inc.,8 Fla. L. Weekly Supp. 273 (Fla. 
9th Cir. 2001), affirmed the trial 
court’s decision to deny both parties’ 
claims for fees in a security deposit 
dispute case on the grounds that both 
had prevailed on separate issues. 


More Surprises 

There are countless other matters 
which come up in landlord and ten- 
ant cases which can turn a simple 
summary eviction into a tar baby. A 
few examples of the variety of prob- 
lems which arise will serve, but the 
possibilities are endless! 

Clearly, an eviction action must 
be filed by the proper party. In a 
case” in which the lease agreement 
and the three-day notice named 
someone other than the plaintiff as 
the landlord and owner of the prop- 
erty, the plaintiff had no apparent 
authority to file for eviction, even 
though the complaint averred own- 
ership. The tenant objected on the 


grounds of standing, but failed to 
deposit money into the registry of 
the court. The trial court entered a 
default against the tenant after 
hearing, and judgment against the 
tenant followed. The appellate court 
reversed.** 

In a reported trial court decision,” 
the leased property was owned by 
the estate of the plaintiffs deceased 
husband, and the plaintiff was not 
the personal representative. Upon 
the tenant’s motion to dismiss, the 
trial court charitably abated the ac- 
tion for 30 days in order to allow the 
plaintiff to plead and prove either 
ownership or authority to represent 
the interests of the estate. The ten- 
ant was not required to deposit rent 
in the meantime. 

In a unique commercial landlord 
and tenant case which is included 
here because of the possible appli- 
cation of the reasoning in residen- 
tial cases as well,* the tenant failed 
to pay rent on time, but had spent 
very substantial sums in improving 
the property. The appellate court, in 
affirming the trial court’s denial of 
the eviction, reasoned that the land- 
lord would receive a windfall if the 
lease were forfeited under the cir- 
cumstances, in that the property 
could be leased at a substantially 
greater rental amount, thanks 
largely to the tenant’s improve- 
ments. 

The opinion specifically includes 
the caveat, “Although the facts re- 
vealed that the landlord had estab- 
lished a pattern of accepting late 
rent, this opinion in no way endorses 
or condones the late payment of 
rent, but the unique facts of this case 
do not justify a forfeiture when all 
of the equities are considered.”*' 

On the issue of service of process 
by posting which is specifically au- 
thorized in landlord and tenant 
cases,” it is important to recognize 
that such service also requires mail- 
ing. Service is “effective on the date 
of posting or mailing, whichever oc- 
curs later.”** 

When a landlord elects to proceed 
with service by posting under the 
statute, the landlord is limited to 
recover possession only. This has 
been clarified by the appellate 


courts to exclude even an award of 
costs.*’ 


Conclusion 

Landlord and tenant cases are fre- 
quently fraught with legal and fac- 
tual complexities. At the same time, 
in many of the cases, one or both 
parties are unrepresented by coun- 
sel. Adding to the difficulty, since 
the great majority of the cases are 
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filed in county court, there are rela- 
tively few reported appellate deci- 
sions, and those that do exist are 
more difficult to locate. 

It is hoped that this article will 
serve to point out to attorneys who 
practice in this area a few of the po- 
tential problems to watch out for. 4 


Strat. §83.60(2). 

Fra. Start. §34.011(2). 

’ Bell, 705 So. 2d at 114. 

* Among many possible examples: 
Deosaran v. Griffin, 5 Fla. L. Weekly 
Supp. 629 (Fla. Broward County Ct. 
1998), in which the three-day notice 
failed to give a date to pay rent, Judge 
Rothschild granted a motion to dismiss 
with prejudice and awarded fees to the 
defendant as prevailing party; Mendes- 
Weeks v. Hall, 5 Fla. L. Weekly Supp. 
782 (Fla. Broward County Ct. 1998), in 
which the three-day notice included a 
demand for a security deposit in addi- 
tion to rent, Judge Herring granted a 
motion to dismiss with prejudice and 
awarded fees to the defendant; Chavez 
v. Hunter, 5 Fla. L.Weekly Supp. (Fla. 
Alachua County Ct. 1998), in which the 
“three-day” notice was served on a Fri- 
day and demanded rent or possession on 
the following Monday, Judge Sieg ruled 
that the notice was insufficient to ter- 
minate the tenancy and could not be the 
basis for a judgment of eviction; there- 
fore, the tenant’s motion to dismiss was 
granted without prejudice; Cruise v. 
Slack, 6 Fla. L.Weekly Supp. (Fla. 
Escambia County Ct. 1998), in which the 
amount of rent demanded was inaccu- 
rate, Judge White granted the 
defendant’s motion to dismiss with 
prejudice “even where defendant has not 
deposited rent into the registry”; Penin- 
sula Real Estate v. Granizo 6 Fla. 
L.Weekly (Fla. Dade County Ct. 1999), 
in a §8 eviction case in which the three- 
day notice included a demand for the 
portion of the rent for which the hous- 
ing authority is legally responsible, 
Judge Dakis granted the tenant’s mo- 
tion to dismiss without prejudice. 

° Among many possible examples, only 
several of which have been published: 
Christenson v. Chandler, 8 Fla. L.Weekly 
Supp. 468 (Fla. Broward County Ct. 
2001), in which the three-day notice was 
defective in that it was not signed by the 
landlord, and Judge Pratt reasoned that 
it was unfair and contrary to the pur- 
poses of the statute to dismiss the 
landlord’s complaint with prejudice, in 
the absence of the tenant’s rent deposit, 
solely because the tenant was not prop- 
erly notified; Johnson v. Francois, 6 Fla. 
L.Weekly Supp. 585 (Fla. 9th Cir. App. 
1999), in which the three-day notice was 
defective but no rent was deposited by 
the tenant, and the Ninth Circuit in its 
appellate capacity reversed the county 
court’s dismissal on that grounds. 

® Fia. Start. §83.60. 

* E.g., Viewmax Corporation v. Brown, 


5 Fla. L.Weekly Supp. 629 (Fla. Broward 
County Ct. 1998) (two days’ notice). 

’ E.g., San Marco Partners v. Wright, 
5 Fla. L.Weekly Supp. 630 (Fla. Broward 
County Ct. 1998). 

® Kleiman v. Clara’s Closet Thrift 
Shoppe, Inc., 7 Fla. L.Weekly Supp. 695 
(Fla. Broward County Ct. 2000). 

© Russell v. Thompson, 7 Fla. L.Weekly 
Supp. 554 (Fla. Broward County Ct. 
2000). 

" Miller v. Doheny, 7 Fla. L.Weekly 
Supp. 412 (Fla. Broward County Ct. 
2000). 

'2 Scott v. Ward, 7 Fla. L.Weekly Supp. 
357 (Fla. Broward County Ct. 2000) 
(landlord’s address in Brooklyn, New 
York); Cadet v. Toussaint, 7 Fla. 
L.Weekly Supp. 66 (Fla. Broward County 
Ct. 1999) (landlord’s address given as 
post office box in three-day notice). 

13 B.g., Ridore v. Stevens, 7 Fla. 
L.Weekly Supp. 147 (Fla. Broward 
County Ct. 1999); Calamaro v. Mitchell, 
8 Fla. L.Weekly Supp. 467 (Fla. Broward 
County Ct. 2001; Myers v. Hart, 7 Fla. 
L.Weekly Supp. 697 (Fla. Broward 
County Ct. 2000) (notice stating that 
tenant may “redeem her tenancy if pay- 
ment is made”). 

4 Rhoades v. Moorland, 7 Fla. 
L.Weekly Supp. 67 (Fla. Broward County 
Ct. 1999) in which the tenant was ini- 
tially defaulted, and then raised the in- 
adequacy of three-day notice in a motion 
to stay the writ of possession; Hodgson 
v. Jones, Case No. 99-5583 (02) (Circuit 
Ct., Broward Co., September 24, 1999), 
cited in Rhoades. 

'S TRawicK, FLORIDA PRACTICE AND PRo- 
CEDURE §25-4. 

6 F.g., Moskos v. Hand, 247 So. 2d 795 
(Fla. 4th D.C.A. 1971) (waiver by lease 
provision); Clark v. Hiett, 495 So. 2d 773 
(Fla. 2d D.C.A. 1986) (waiver by lease 
provision). 

' See K.D. Lewis Enterprises Corpora- 
tion, Inc. v. Smith, 445 So. 2d 1032 (Fla. 
5th D.C.A. 1984) (the requirement of the 
rent deposit is not rendered inapplicable 
by virtue of defenses or counterclaims 
raised by tenants). 

'S Notably, Broward County appears to 
lead the way in published opinions to the 
effect that eviction complaints must be 
dismissed with prejudice, even absent a 
deposit of rent by the tenants in the 
event of a defective three-day notice. 
This is true even though Christenson v. 
Chandler held exactly the contrary and 
was also from Broward County. It is also 
noted that Broward County court opin- 
ions and the opinions of county courts 
from other more urban counties tend to 
be published much more frequently than 
do other county court opinions from 
around the state. Therefore, the reports 
of opinions from the county courts may 
not necessarily be relied upon to reflect 
statewide trends. 

Stat. §83.49(3 (a). 

20 FLA. Stat. §83.49(5). 

21 Stat. §83.49(3)(c); Eguino v. 
Vinas, 6 Fla. L. Weekly Supp. 201 (Fla. 
11th Cir. 1999) (circuit court reversing 
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county court’s denial of fees). 
Fia. Stat. §83.49(3)(a). 
Stat. §83.49(3)(a); Durene v. 
Alcime, 448 So. 2d 1208 (Fla. 3d D.C.A. 
1983). 

24 Stat. §83.49(5). 

25 Durene v. Alcime, 448 So. 2d 1208 
(Fla. 3d D.C.A. 1984). 

26 Stat. §83.48. 

27 Riedinger v. Nasoni, 3 Fla. L. Weekly 
Supp. 94 (Fla. 19th Cir. 1994) (denial of 
fees must not be based on need and abil- 
ity to pay; rather fees awarded to a pre- 
vailing party under §83.48 must be 
based upon the standards set out in 
Florida Patient’s Compensation Fund v. 
Rowe, 472 So. 2d 1145, 1151 (Fla. 1985)). 

2° RH Holdings, Ltd. V. Barturen,6 Fla. 
L. Weekly Supp. 23 (Fla. 11th Cir. 1998) 
(the attorney’s fees provision of the lease 
survived the expiration of the lease term 
for the holdover tenant); Rosamond v. 
Mann, 80 So. 2d 317 (Fla. 1955) (when 
tenant held over in a lease, tenant was 
required to follow the same covenants 
as the original lease). 

29 Stat. §57.105(5). 

Stat. §83.49(3)(c); Eguino v. 
Vinas, 6 Fla. L. Weekly Supp. 201 (Fla. 
11th Cir. 1999) (circuit court reversing 
county court’s denial of fees). 

31 5 Fla. L. Weekly Supp. 806 (Fla. 17th 
Cir. 1998). See also Riedinger v. Nasoni, 
3 Fla. L. Weekly Supp. 94 (Fla. 19th Cir. 
1994) (tenant was represented by a le- 
gal aid provider and had not incurred 
any obligation to pay fees). 

21d. 

“3 Granoff, 4 Fla. L. Weekly at 756. 

34 Finch v. Meadows Realty & Develop- 
ment, Inc., 2 Fla. L. Weekly Supp. 235 
(Fla. 5th Cir. 1994). 

%> Prosperi v. Code, Inc., 626 So. 2d 
1360 (Fla. 1993); Moritz v. Hoyt Enter- 
prises, 604 So. 2d 807 (Fla. 1992). 

36 Cecchi v. Gordon, 524 So. 2d 501 (Fla. 
3d D.C.A. 1988); Lewis Oil Comp. V. 
Milliken, 711 So. 2d 636 (Fla. 1st D.C.A. 
1998). 

37 Poole v. Patrick, 6 Fla. L. Weekly 
Supp. 257 (Fla. 12th Cir. 1999). 

38 Td. at 258. 

8° Sapp v. Richardson, 8 Fla. L. Weekly 
Supp. 111 (Fla. Escambia County Ct. 
2000). 

Key Investments Ltd. v. E.F. Hutton 
Realty Corporation, 6 Fla. L. Weekly 
Supp. 18 (Fla. 11th Circuit 1998). 

" Td. at 18. 

Fra. Strat. §48.183. 

Ria. Stat. §48.183(2). 

‘4 Hertz Corp. v. Abadlia, 489 So. 2d 
753 (Fla. 4th D.C.A. 1985). 


S. Sue Robbins has been a county 
judge in Marion County since August 
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Marion County since 1981. 

This column is submitted on behalf 
of the Real Property, Probate and Trust 
Law Section, J. Michael Swaine, chair, 
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Tax Law 


Sunset and the Economic Growth and 
Tax Relief Reconciliation Act of 2001 


n June 7, 2001, Presi- 
dent Bush signed into 
law the Economic 
Growth and Tax Relief 
Reconciliation Act of 2001 (Pub. L. 
107-16) (the “tax act”) that provided 
many changes to the Internal Rev- 
enue Code.' This article will ad- 
dress the sunset provisions, new 
income tax rate reductions, mar- 
riage penalty relief, and retirement 
provisions of the tax act. 


Sunset Provisions 

Following the 2000 elections, 
both houses of Congress and the 
White House were controlled by the 
Republicans. The Senate was 
evenly divided with 50 Republican 
senators and 50 Democratic sena- 
tors. In drafting the tax act, Con- 
gress was aware of this political cli- 
mate and the constraints of §313 of 
the Congressional Budget Act of 
1974,” which is commonly known as 
the “Byrd rule.” 

The Byrd rule provides that a 
senator may raise a point of order 
against extraneous provisions of a 
reconciliation bill on the Senate 
floor.’ There are six different items‘ 
that are deemed extraneous provi- 
sions by the Byrd rule, including 
any provision that would increase 
net outlays or decrease revenues for 
a fiscal year be- 


by Benjamin A. Jablow 


The changes which 
were made by the 
tax act will 
disappear unless 
new legislation is 
enacted. 


provision will be stricken unless 
three-fifths of the senators vote to 
waive the Byrd rule.° The Senate 
passed the tax act by a vote of 58- 
33. Congress choose to make the tax 
act subject to the Byrd rule in or- 
der to avoid a confrontation in the 
Senate. The effect of the Byrd rule 
was to require that the tax act con- 
tain sunset provisions. Therefore, 
the changes which were made by 
the tax act will disappear as of 
January 1, 2011, unless new legis- 
lation is enacted that either extends 
these provisions or permanently 
adds these provisions to the Inter- 
nal Revenue Code. 


Income Tax Rate Reduction 
Prior to the enactment of the tax 


act, individuals were subject to five 
separate tax rate brackets: 15, 28, 
31, 36, and 39.6 percent. 

The tax act created a new 10 
percent bracket and phased in a 
reduction of the 28, 31, 36, and 
39.6 percent brackets over a five- 
year period. The table at the bot- 
tom of this page illustrates the 
new tax rate brackets and when 
they are effective. The 10 percent 
and 15 percent tax rate brackets 
remain unchanged. In order to re- 
duce the immediate fiscal impact 
on the federal budget, Congress 
back-end-loaded the phase-in of 
the lower income tax rate brack- 
ets for the 28, 31, 36, and 39.6 per- 
cent tax brackets. 


Marriage Penalty Relief 
The tax brackets and standard 
deductions contained in the Inter- 
nal Revenue Code are based upon 
the taxpayer’s filing status. Taxpay- 
ers® that are affected by the mar- 
riage relief provisions generally fall 
into two categories: single taxpay- 
ers and married individuals filing 
joint returns. The tables beginning 
on the following page illustrate the 
tax brackets for single and married 
taxpayers for tax year 2000. 
Taxpayers are entitled to a stan- 
dard deduction which is based upon 
their filing status. 


yond those covered 

by the reconcilia- Tax Year 
tion measure. If | 2001 
the point of order 2002 

is sustained by the | 2003 
presiding officer of | 2004 

the Senate, then 2005 
the extraneous | 2006 


28% 31% 36% 

27.5% 30.5% 35.5% 
27.0% 30.0% 35.0% 
27.0% 30.0% 35.0% 
26.0% 29.0% 34.0% 
26.0% 29.0% 34.0% 
25.0% 28.0% 33.0% 


In tax year 2000, an 
39.6%| individual taxpayer 
39.1%| was entitled to a 
38.6%| standard deduction 
38.6%| of $4,400, while 
37.6%| married individuals 
37.6%) filing a joint tax re- 
35.0%| turn were entitled 
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Using a two-prong method, Con- 
gress eliminates the marriage pen- 
alty by 2009. Once again, the tax act 


Single Taxpayers’ 


If taxable income is: The tax is: accomplishes this goal by using a 
but not of the amount back-end-loaded formula in order to 

Over— minimize the financial impact to the 
$0 $ 26,250 15% $0 federal budget. 

26,250 63,550 $ 3,937.50 + 28% 26,250 

63,550 132,600 14,381.50 + 31% 63,550 Retirement Provisions 
132,600 288,350 35,787.00 + 36% 132,600 The tax act expanded the use of 
| on ie 91,857.00 + 39.6% 288,350 retirement plans for taxpayers to 


encourage them to increase savings. 
Congress increased the amount that 
taxpayers can contribute to various 


Married Individuals Filing Joint Returns® 


If taxable income is: The tax is: plans.’° These plans include: indi- 

but not of the amount vidual retirement accounts (IRAs) 
Over — over — over — (including Roth IRAs), 401(k) plans, 
$ 0 $ 43,850 15% $0 403(b) plans, 408(k) salary reduc- 

43,850 105,950 $6,577.50 + 28% 43,850 tion SEP Plans, and 457(b) plans. 

105,950 161,450 23,965.50 + 31% 105,950 In 2001, the maximum amount 
161,450 288,350 41,170.50 + 36% 161,450 that a taxpayer could contribute to 
ee eee 86,854.50 + 39.6% 288,350 an IRA was limited to $2,000. If the 


to a standard deduction of $7,350.° 

The “marriage penalty” occurs be- 
cause the Internal Revenue Code 
treats single taxpayers and married 
individuals filing joint returns dif- 
ferently. The tax paid by a married 
couple on their combined income is 
always greater than two single indi- 
viduals with the same total com- 
bined income. The following example 
illustrates the marriage penalty: 

Example: John and Sarah plan to 
marry in December 2000. John earns 
$75,000 and Sarah earns $80,000. 
They consult their accountant to de- 
termine whether they should get mar- 
ried in 2000 or wait until 2001. The 
accountant determines that John’s 
2000 tax liability would be $16,566'° 
and Sarah’s tax liability would be 
$18,116" for a total of $34,682.00. If 
they get married in 2000, their tax 
liability would be $36,892.50" for a 
net increase of $2,210.50. 

In order to eliminate the marriage 
penalty for married individuals fil- 
ing joint returns, the tax act in- 
creased the standard deduction by 
allowing married individuals filing 
joint returns to use a multiple of the 
individual taxpayer’s standard de- 
duction. The following table illus- 
trates the multiple used to increase 
and reduce the gap between both 
groups of taxpayers. 


Tax Year Percentage of 
Single Taxpayer's 
Standard 
Deduction"? 

2005 174 

2006 184 

2007 187 

2008 190 

2009 and thereafter 200 


Returning to the example above, if 
John and Sarah were faced with their 
decision to marry in December 2009, 
there would be no tax advantage to 
wait until January 2010, because 
they would have the same standard 
deduction whether they filed as two 
individuals or as a married couple. 

By creating the new 10 percent 
tax rate bracket, Congress com- 
pounded the marriage penalty based 
upon where the 10 percent and 15 
percent tax rate brackets were set. 
In order to correct this problem, the 
tax act phased in an expansion of 
the 15 percent bracket which is il- 
lustrated by the following table: 


Tax Year Percentage of 
Single Taxpayer’s 
15% Tax Bracket'* 

2005 180 

2006 187 

2007 193 

2008 and thereafter 200 
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taxpayer did not make the maxi- 
mum contribution to the IRA for 
that tax year, the taxpayer was pro- 
hibited from making a contribution 
in the following year to utilize the 
unused portion of the prior tax year’s 
contribution limit. Congress decided 
to allow taxpayers who are 50 years 
old and older to make contributions 
to an IRA over and above the 
amount allowed to a taxpayer who 
has not attained the age of 50. The 
tax act increased the amount that 
all taxpayers can contribute to an 
IRA and now allows for older tax- 
payers to contribute additional 
amounts into the IRA. The follow- 
ing table illustrates the new contri- 
bution limits for IRAs and the new 
catchup provisions for taxpayers 
who are 50 years and older.’® 


Benjamin A. Jablow is a board- 
certified tax attorney who is an assistant 
general counsel for the Florida Depart- 
ment of Revenue, where his focus is pri- 
marily in the corporate income tax. He 
received his J.D. from Creighton Univer- 
sity and his LL.M. in taxation from the 
University of Florida. 

The statements made in this article 
do not reflect the official position or opin- 
ions of the Florida Department of Rev- 
enue. 

This column is submitted on behalf 
of the Tax Section, Louis T.M. Conti, 
chair, and Michael D. Miller and Lester 
B. Law, editors. 
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In addition to the new contribution 
limits for IRAs, Congress increased 
the amount taxpayers can contribute 
to an employer-sponsored retirement 


plan. The following table illustrates 
the new amounts that taxpayers can 
contribute to the following employer- 
sponsored retirement plans. 


For tax years beginning in 
2002 
2003 
2004 
2005 
2006 and thereafter 


401(k) and 403(b) Plans, 408(k) Salary Reduction SEP Plans, 457(b) Plans'” 


Applicable dollar amount 
$11,000 
12,000 
13,000 
14,000 
15,000 


Congress also provided that tax- 
payers who are 50 years old or older 
can make additional contributions 
to their employer-sponsored retire- 


ments plans. The following tables 
illustrate the maximum catchup 
contribution that a taxpayer can 
make to a specific plan. 


For tax years beginning in 
2002 
2003 
2004 
2005 
2006 and thereafter 


For tax years beginning in 
2002 
2003 
2004 
2005 
2006 and thereafter 


403(b) Plans and 457(b) Plans" 


401(k) Plans and 408(k) Salary Reduction SEP Plans‘° 


Applicable dollar amount 
$1,000 
2,000 
3,000 
4,000 
5,000 


Applicable dollar amount 
$ 500 
1,000 
1,500 
2,000 
2,500 


In addition, taxpayers may be eli- 
gible to contribute up to twice the 
applicable dollar amount listed in 
the table entitled “401(k) Plans, 
403(b) Plans, 408(k) Salary Reduc- 
tion SEP Plans and 457(b) Plans” 
providing that they are participat- 
ing in a 457(b) plan and are within 
three years of the plan’s normal re- 
tirement age. The following example 
will illustrate these provisions. 

Example: In 2002, Sam is 50 years 
old and participates in the state’s 
457(b) plan. His salary is $50,000 
and the plan does not limit the 
amount that he can contribute to the 
plan except for the provisions of the 


Internal Revenue Code. Sam can 
make a contribution of $12,000 
($11,000 for the regular contribution 
and $1,000 for a catchup contribu- 
tion) for tax year 2002. If in 2002, 
the 457(b) plan provides that normal 
retirement age is 62, and Sam is 59, 
he could make a contribution of 
$22,000 ($11,000 regular retirement 
contribution and $11,000 catch-up 
contribution). 


Conclusion 

The new tax act provides several 
new tax benefits to taxpayers. These 
benefits are intended to reduce the 
overall tax burden on taxpayers, 


For tax years Contribution limit for Contribution limit for eliminate unfair tax treatment to 
beginning in taxpayers under age 50 taxpayers age 50 or over married taxpayers, and promote 
2002 $3,000 $3,500 saving for future retirement. How- 
2003 3,000 3,500 ever, in January 1, 2011, the ben- 
2004 3,000 3,500 efits of the tax act will disappear 
2005 4,000 4,500 and the law will revert to the provi- 
2006 4,000 4,000 sions which were in place on Janu- 
2007 4,000 4,000 ary 1, 2001. Therefore, taxpayers 
2008 and thereafter 5,000 6,000 should consider taking advantage of 

these provisions today, because they 


might not be there in the future. I 


' All references made to the Internal Rev- 
enue Code shall mean the Internal Rev- 
enue Code of 1986, as amended. 

2 2US.C. §644. 

3 2US.C. §644(c). 

* The six matters that are defined as ex- 
traneous in 2 U.S.C. §644(b\(1) are provi- 
sions which: “(1) do not produce a change 
in outlays of revenue; (2) produces an out- 
lay increase or revenue decrease when the 
instructed committee is not in compliance 
with its instructions; (3) is outside of the 
jurisdiction of the committee that submit- 
ted the title or provision for inclusion in 
the reconciliation measure; (4) produces a 
change in outlays or revenues which is 
merely incidental to the nonbudgetary com- 
ponents of the provision; (5) would increase 
net outlays or decease revenues for a fiscal 
year beyond those covered by the reconcili- 
ation measure; and (6) recommends 
changes to Social Security.” S. Rep. No. 30, 
reprinted in CCH, 2001 Tax Legislation: 
Law, Explanation and Analysis Economic 
Growth and Tax Relief Reconciliation Act 
of 2001, (2001) pages 588 and 637. 

> 2001 Tax Legislation, at 637. 

6 The term “taxpayer” as used in this ar- 
ticle shall mean individuals and not trusts, 
corporations, or partnerships. 

7 LR.C. §1(c); 2001 Tax Legislation, at 36. 

8 LR.C. §1(a); 2001 Tax Legislation, at 
36. 

LR.C. §63(c)(2). 

‘0 The tax is calculated as follows: $75,000 
- 4,400 (standard deduction) = $70,600 mul- 
tiplied by I.R.C. §1(c) tax rate. 

"| The tax is calculated as follows: $80,000 
- 4,400 (standard deduction) = $75,600 mul- 
tiplied by I.R.C. §$1(c) tax rate. 

The tax is calculated as follows: 
$155,000 - 7,350 (standard deduction) = 
$147,650 multiplied by I.R.C. §$1(a) tax rate. 

'S LR.C. §63(c). 

4 LR.C. §1(f(8)(B). 

‘5 This article addresses the new maxi- 
mum contribution that a taxpayer can 
make to a plan. This article does not ad- 
dress any provision in the Internal Rev- 
enue Code which may restrict the 
taxpayer's ability to make a maximum con- 
tribution. 

6 2001 Tax Legislation, at 82; I.R.C. 
§219(b)(5). 

‘7 2001 Tax Legislation, at 197; I.R.C. 
§§402(g) and 457(e)(15). 

'8 2001 Tax Legislation, at 382; I.R.C. 
§414(v Bi). 

'9 2001 Tax Legislation, at 382; I.R.C. 
§414(v (2) 
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Young Lawyers Division 


No Trespassing: Donors Lack 
Legal Standing to Challenge Corporate 
Acts of Florida Not-for-Profit Corporations 


by Samuel W. Braver, Dale S. Webber, and Elizabeth M. Yanelli 


t is a well-established corpo- 

rate law principle that a direc- 

tor of a not-for-profit corpora- 

tion must serve the corporation 
in good faith and in a manner he or 
she reasonably believes to be in the 
best interests of the corporation.’ 
Imagine, however, if each time the 
NFP’s board of directors attempted 
to make and implement a corporate 
decision, various people claiming to 
have made charitable contributions 
to the corporation were allowed to 
second-guess those business deci- 
sions and challenge governance ac- 
tivities of the NFP’s officers and di- 
rectors. 

Fortunately, the Florida Legisla- 
ture has provided, and Florida courts 
have readily affirmed, a long-held 
principle that donors cannot journey 
into that area of NFP governance and 
decisionmaking, and have no right to 
seek such standing from Florida 
courts under any theory merely be- 
cause of their donor status. 

The Florida Not-for-Profit Corpo- 
ration Act, E.'S. Ch. 617 requires 
courts to apply not-for-profit corpo- 
ration law principles, and not chari- 
table trust law concepts, to questions 
regarding NFPs, including questions 
involving their governance and the 
authority of officers and directors to 
engage in corporate decisionmaking. 
Fundamentally, the act vests re- 
sponsibility for the oversight and 
management of the NFP’s affairs in 
its board of directors.? As donors lack 
the necessary standing to challenge 
the corporate acts of NFPs and their 
officers and directors, corporate 
decisionmaking authority is right- 
fully kept in the boardroom and out 


An organization's 
choice of form has a 


significant impact upon 
whether donors to the 
charitable entity will be 
entitled to the benefits 


of public supervision 
and fiduciary duties. 


of the courtroom. 

Under Florida law, charitable en- 
tities can take one of two forms: the 
charitable trust or the corporate 
form. Indeed, an organization’s 
choice of form has a significant im- 
pact upon whether donors to the 
charitable entity will be entitled to 
the benefits of public supervision 
and fiduciary duties. Each form is 
governed by two distinct and diverse 
bodies of law which create important 
legal consequences for officers and 
directors and the charitable entities 
for which they serve. 

Much like a private trust, a chari- 
table trust is created through the 
express manifestation of the settlor’s 
intent that the person or entity to 
which property is given will be held 
to equitable duties. Also like a pri- 
vate trust, a charitable trust creates 
a fiduciary relationship between the 
trustees and the beneficiaries of the 
trust.’ Unlike a private trust, how- 
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ever, there are no definite beneficia- 
ries under a charitable trust. The 
community is considered its benefi- 
ciaries, and the terms and provisions 
as expressed in the trust instrument 
may be enforced by the attorney gen- 
eral or other public officer.’ 

Moreover, those organizations 
whose founders choose to organize a 
charitable entity under trust law 
principles invoke the unyielding 
common law standards applicable to 
trusts and trustees generally. The 
trustees of a charitable trust are 
subject to strict fiduciary standards 
and the trustees must obey the pro- 
visions of the trust instrument.® 
Thus, a trustee may not divert a 
donor’s funds in ways that are in- 
consistent with the dictates of the 
trust instrument, even if the donor’s 
funds could be put to a more produc- 
tive or beneficial use.°® 

In contrast, when the founders or 
donors of a charitable corporation 
give funds to an entity organized 
under not-for-profit corporation law, 
they make an outright gift to the cor- 
poration to be used in accordance 
with that entity’s articles of incor- 
poration or charter.’ The directors of 
an NFP do not take on the strict fi- 
duciary obligations set forth under 
charitable trust law principles, but 
are instead subject to the more yield- 
ing dictates of corporate law prin- 
ciples, under which they owe no fi- 
duciary obligations to donors, but 
only to the corporation for which 
they serve. 

Notwithstanding these principles, 
donors have continued to challenge 
the decisionmaking authority of di- 
rectors and officers by arguing that 
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they have standing to challenge cor- 
porate acts and by seeking to enforce 
certain aspects of their gifts. In the 
midst of such challenges and in the 
exercise of its management respon- 
sibilities, a board must often make 
important decisions about. how chari- 
table assets will be utilized by the 
corporation. Donors who argue, un- 
der charitable trust law concepts, 
that they should be bestowed with 
standing further complicate matters 
by attempting to engage directors 
and officers in an unwinnable corpo- 
rate tug-of-war between attempting 
to fulfill competing and contradictory 
fiduciary obligations owed to donors 
on one hand, and to the corporation 
which they are obligated to serve in 
good faith on the other. 
Fortunately, the Florida Legisla- 
ture has simplified these issues. 
Under the act, donors have no stand- 
ing to challenge governance activi- 
ties and business decisions merely 
because of their donor status. Indeed, 
claims of the type which donor-plain- 
tiffs often attempt to bring can only 
be brought under three express 
statutory provisions of Florida law, 
and a donor would need to demon- 
strate that he or she falls within the 
ambit of one of those provisions. The 
three provisions include F.S. 
§§617.0304, 617.2003, and 80.01. 
Section 617.0304(2) identifies and 
limits standing to challenge the ac- 
tions of not-for-profit corporations to 
the specific categories of individuals 
named in the statute. Under 
§617.0304(2), an NFP’s power to act 


and its governance actions may only 
be challenged in a proceeding a) by a 
member against the corporation to 
enjoin the act; b) by the corporation, 
directly, derivatively, or through a re- 
ceiver, trustee, or other legal repre- 
sentative, or through members in a 
representative suit, against an in- 
cumbent or former officer, employee, 
or agent of the corporation; or c) by 
the attorney general, to dissolve the 
corporation or to enjoin the corpora- 
tion from the transaction of unautho- 
rized business.* 

Thus, unless the donor-plaintiffs 
also happen to be members, direc- 
tors, officers, receivers, or someone 
with a representational relationship 
to the not-for-profit corporation, they 
have no standing under §617.0304 to 
challenge the acts of the corporation. 

Section 80.01 also limits stand- 
ing to private individuals seeking 
relief, as a §80.01 claim is based 
upon an individual’s right to hold 
office. Not only are the provisions 
of §80.01 not the type of claim con- 
templated in a suit alleging donor 
standing, but §80.01 only applies 
after a demand has been made upon 
the attorney general to commence 
a cause of action.° 

Donor plaintiffs lack standing un- 
der §617.2003 because the attorney 
general is the only appropriate per- 
son entitled to institute proceedings 
for potential violations under that 
statute. However, the rights of the 
attorney general are limited under 
Florida law. Specifically, §617.2003 
allows a citizen to complain to the 


Department of Legal Affairs that a 
corporation is being used for pur- 
poses inconsistent with those stated 
in its articles of incorporation or 
charter. In such cases, Florida law 
allows the department to institute 
proceedings “as may be considered 
advisable” either to revoke the ar- 
ticles of incorporation or charter, to 
prevent its improper use, or “to re- 
cover on behalf of the corporation or 
its unknown beneficiaries any prof- 
its improperly received by the corpo- 
ration or its officers or directors.”!” 

But just because the law allows the 
attorney general to bring suit does 
not mean that §617.2003 is persua- 
sive. The general standards of con- 
duct for NFP directors and officers 
and the business judgment rule fur- 
ther restrain the attorney general’s 
already limited power. 

First, the act provides that not-for- 
profit directors owe fiduciary duties 
to the NFP for which they serve, and 
not to third parties such as those who 
have made contributions to the cor- 
poration.'! Specifically, a director of 
an NFP must discharge his or her 
duties: 1) in good faith; 2) with the 
care an ordinarily prudent person in 
a like position would exercise under 
similar circumstances; and 3) in a 
manner that he or she reasonably 
believes to be in the best interests of 
the corporation." Accordingly, any al- 
leged breach of fiduciary duty under 
Florida’s NFP corporation law arises 
from an alleged breach of duty owed 
to the corporation and not to third 
parties. Any resulting liability of of- 
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ficers or directors, were it possible, 
would run to the corporation, and 
not to third parties such as a poten- 
tial donor-plaintiff."* 

Unlike the strict fiduciary obliga- 
tions applicable to trustees under 
trust law concepts, the business 
judgment rule is a corporate law 
principle which protects the author- 
ity of directors and officers to ren- 
der corporate decisions in good faith 
and in the best interests of the cor- 
poration. Most significantly, the 
business judgment rule prevents 
directors from incurring liability for 
honest errors of judgment, so long 
as the alleged mistake in judgment 
was made in good faith, with appro- 
priate inquiry, and with the ratio- 
nal belief that the action or decision 
taken is in the best interests of the 
corporation. 

Under the rule, a board of direc- 
tors is given wide discretion to make 
decisions and a court generally will 
not substitute its judgment for that 
of the directors."* The rule also pro- 
vides a director with wide discretion 
in corporate decisionmaking, so long 
as he or she meets the “good faith” 
test and makes the business deci- 
sion in the absence of fraud, illegal- 
ity, or ultra vires activity.'° Since 
there is a presumption in favor of 
the rule’s application, not only does 
the attorney general bear the bur- 
den of proving that the director of 
an NFP corporation has breached 
his or her fiduciary duty under the 
act, but the attorney general also 
has the additional burden of proof 
of submitting facts sufficient to re- 
but the application of the business 
judgment rule. 

How have these rules played out 
in Florida courts? The case of Persan 
v. Life Concepts, Inc., 738 So. 2d 
1008 (Fla. 5th D.C.A. 1999), illus- 
trates persuasive arguments on 
both sides of the donor-plaintiff 
standing issue. The donor-plaintiffs 
in that case contributed property 
and funds for the construction of 
homes for disadvantaged adults in 
their community.'® When the corpo- 
ration decided to close the homes 
after over 15 years of operation, the 
donor-plaintiffs brought suit, chal- 
lenging the corporation’s decision. 


They argued, under charitable trust 
law principles, that the corporation 
could not use their donations for 
purposes that were allegedly unre- 
lated to their original donative in- 
tent without first obtaining the ap- 


proval of both the donor 
“beneficiaries” and the court.'’ 

Florida’s Fifth Circuit Court of Ap- 
peal rejected the donor-plaintiffs’ ar- 
guments and held that donations by 
members of the public to a charitable, 
not-for-profit corporation do not cre- 
ate a charitable trust, do not result 
in the corporation’s assets becoming 
subject to a charitable trust, and do 
not change the rules of the game from 
corporate law to trust law. 

Indeed, the court explained that 
“[mlaking a gift to a charity for a 
specific project or purpose does not 
create a charitable trust,” and that 
for courts “to suggest that it does 
would create havoc for charitable in- 
stitutions.”'* Importantly, the court 
noted, a “charity has to be able to 
know when a donation is a gift and 
when it is merely an offer to fund a 
trust for which a charity is taking 
on fiduciary responsibilities.”'* The 
court found that the donors did not 
demonstrate that they made their 
contributions with the necessary 
intent to create an express trust for 
which the NFP corporation would be 
bound to assume fiduciary respon- 
sibilities on behalf of these specific 
donors. Rather, the donors had 
made gifts which could be used by 
the corporation for purposes that 
were consistent with its charter, al- 
lowing freedom of business 
decisionmaking by the corporation. 

The Persan court further ex- 
plained that under Florida law, 
“(t]he creation of such a trust must 
be express.””” This requires that the 
owner of the donative property 
transfer his or her property 1) in 
writing with a declaration that the 
property is to be held in trust, and 
2) with a manifestation of intent 
that members of the public are the 
subjects of its beneficial enjoy- 
ment.”! Absent these formalities, 
however, gifts of funds and property 
to a not-for-profit corporation can- 
not create fiduciary duties on behalf 
of the defendant corporation with re- 
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spect to the donors.” Accordingly, 
the court dismissed the donors’ suit. 

Florida’s Supreme Court, like the 
Florida Legislature and district 
courts of appeal, has also held that 
individuals and/or groups alleging 
to be donors to an NFP corporation 
who attempt to challenge the own- 
ership, management, and gover- 
nance of not-for-profit corporations 
do not have standing to bring such 
claims because of their donations to 
the not-for-profit corporation. 

For example, in the case of West 
Coast Hosp. Assn. v. Hoare, 64 So. 
2d 293 (Fla. 1953), a physician-do- 
nor brought suit against a not-for- 
profit corporation that owned and 
operated the hospital at which he 
maintained practice privileges. The 
physician-donor alleged that he, 
along with the citizens of the City 
of Clearwater and the County of 
Pinellas, had made various contri- 
butions to the not-for-profit corpo- 
ration for the construction, mainte- 
nance, and operation of a hospital 
serving the community. The physi- 
cian-donor argued that such contri- 
butions “not only makes him a mem- 
ber of the corporation but gives him 
some kind of a special right, or privi- 
lege” in certain aspects of the 
hospital’s governance. Florida’s Su- 
preme Court, however, flatly re- 
jected his argument, holding instead 
that the fact that “one has made con- 
tributions to that corporation gives 
him no special or vested right” in the 
corporation’s governance. ** The 
court further held that “[t]he right 
of a nonprofit corporation to man- 
age its affairs by its board of direc- 
tors or other officers specified in its 
charter is fixed by the statutes” and, 
accordingly, no other entity main- 
tains the authority to manage the 
corporation’s affairs.” 

A number of sister jurisdictions 
have also denied standing to donors 
who attempt to bring actions 
against not-for-profit corporations. 
See, e.g., Olesky v. Sisters of Mercy 
of Lansing, 253 N.W. 2d 772 (Mich. 
Ct. App. 1977) (denying standing to 
“donor petitioners” seeking to enjoin 
sale of not-for-profit hospital to a for- 
profit hospital where donors alleged 
sale would be detrimental to the 
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community); see also Holden Hosp. 
Corp. v. Southern Ill. Hosp. Corp., 
174 N.E. 2d 793, 796 (Ill., 1961) 
(holding that donors making unre- 
stricted contributions to charitable 
hospital have no standing to chal- 
lenge sale of hospital to another non- 
profit entity); Carl J. Herzog Found., 
Inc. v. University of Bridgeport, 699 
A.2d 995, 997 (Conn. 1997) (denying 
standing to donor seeking to enforce 
provisions of his charitable gift); 
Amundson v. Kletzing-McLaughlin 
Mem Found. College, 73 N.W. 2d 
114, 117 (Iowa 1955) (holding that 
widow and heirs of donor to chari- 
table not-for-profit corporation held 
no interest in and could maintain no 
standing in suit involving charitable 
corporation); Skokie Valley Prof’l 
Bldg., Inc. v. Skokie Valley Comm. 
Hosp., 393 N.E. 2d 510 (Ill. App. Ct. 
1979) (denying standing and dis- 
missing case brought by donor alleg- 
ing ultra vires acts, self-dealing, and 
breach of fiduciary duty against a 
hospital and its directors). 

Thus, the loud and clear message 
to donors attempting to invade NFP 
the land corporate governance and 
decision-making processes is this: 
“No Trespassing.” Donors lack stand- 
ing before Florida courts and cannot 
run roughshod over the exercise of 
good faith corporate decisionmaking, 
a territory that the Florida Legisla- 
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ture has rightfully reserved to the 
directors and officers of NFPs in the 
exercise of their business judgment. 
The bottom line is that the making 
of a charitable donation to a chari- 
table corporation does not reserve a 
donor a seat at the corporate gover- 
nance table. J 
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520, 528 (D.C. Cir. 1982). The D.C. Cir- 
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Spotlight on Voluntary Bars 


Hispanic Bar Association of Central Florida 
Produces Domestic Violence Video 


ights. Camera. Action. 

Those words are becom- 

ing familiar terms for the 

Hispanic Bar Association of 
Central Florida (HBACF), which is 
preparing to produce a second vid- 
eotape in Spanish to offer resources 
available to victims of domestic vio- 
lence. 

The Hispanic Bar’s first video- 
tape, “The Domestic Courts in Or- 
ange County,” explains the differ- 
ent divisions and offices of the 
Orange County Domestic Court sys- 
tem as well as the various forms 
and services that are available free 
of charge or at a reduced cost. A gen- 
eral description of offices are cov- 
ered in the videotape, including Do- 
mestic Relations Division of the 
Clerk of the Circuit Court, Family 
Court Services, Mediation and Dis- 
pute Resolution, Child Support 
Hearing Officers, and Domestic Vio- 
lence Office. 

“The Hispanic community is not 
outspoken when talking about fam- 
ily issues like domestic violence. 
There’s a strong family dynamic in 
Hispanic families that discourages 
you from taking problems outside 
your home,” said Noberto Katz, a 
hearing officer for the Ninth Judi- 
cial Circuit and member of the 
HBACF. “This is our way to en- 
lighten the community to what’s 
available in their language.” 

The idea for the first video, pro- 
duced in collaboration with Orange 


LA CORTE DOMESTICA 
EN EL 


CONDADO DE ORANGE 


(05/00) 


Aristides Diaz, president of the HBACF, said the 
response for the video has been phenomenal. 
Copies of the video have been placed in His- 
panic businesses such as grocery stores to be 
checked out at no charge. 


TV and the court administration of 
the Ninth Judicial Circuit, 
stemmed from comments made by 
a circuit judge who pointed out that 
some people were using paralegals 
to handle family law matters. The 
nonattorneys were charging exorbi- 
tant fees for services that were pos- 
sibly cheaper through an attorney 
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and forms available at the court- 
house. Katz noted that notary pub- 
lics play a significant role in many 
Hispanic countries, often providing 
services in legal matters that are 
comparable to a practicing attorney 
in Florida. 

Aristides Diaz, president of the 
HBACF, said the response has been 
phenomenal. Copies of the video 
have been placed in Hispanic busi- 
nesses such as grocery stores to be 
checked out at no charge. 

“Historically, the Hispanic com- 
munity has felt shut out of the legal 
process because many don’t identify 
with attorneys. This is a good way 
for members of this community to 
see that they do have a voice in the 
process,” Diaz said. 

The bar association is now plan- 
ning to produce a 20-minute video 
that will give a more detailed ac- 
count of what services and resources 
are available through the courts 
and community for victims of do- 
mestic violence. The target date for 
release is December. 


Voluntary bars may request a copy 
of the first video by e-mailing Toyca 
Williams, voluntary bar liaison, 
twilliam@flabar.org or by calling, 
850/561-5764. All other groups 
should call Katz, 407/836-2112. 
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Rivers and Lakes, Monica K. 
Reimer 
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Leisure 


“Let's Play Hooky” 


Magnolia S/nn 


BED & BREAKFAST 


A grand, historic estate 1926, 
in beautiful downtown Mount Dora 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http;//Magnolialnn.net 
E-mail: Info@Magnolialnn.net 


Magnolia Onn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


‘Only come to CMagnolia with 


someone you want to like you a lot!” 


CHEAP 
CRUISES 
& FLIGHTS 


www.florida. | 
globaltravel.com 


BEST TRAVEL 
WEBSITE 


50% of website commission 
to Red Cross, Salvation Army, 
or United Way. 


E-mail 
drjulie@webtv.net 
with choice of donation 
after booking travel 


AT RULY 
| FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 
°510 rooms * 50,000 sa. ft. of meeting space 
*Wonderful dining & amenities 
* 18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


The Grove Park Inn Resort 
A TRULY LEGENDARY RESORT 
Asheville. North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


ONE PHONE CALL WILL Do It! 
508-693-7200 


+ FREE SERVICE 
+ Booking Martha’s Vineyard and Nantucket’s Inns, Hotels, 


- Founded in 1977 we are the Islands’ longest established 


- Serving Individuals, Corporations, Wedding Groups & 


Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 


reservation service with a history of successfully 
accommodating our Islands’ visitors 


Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha’s Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha’s Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.mvreservations.com 


The Willows of Newport 
~ Romantic ~ 
Inn & Garden 


= 


Authentic American Bed ex Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 


The American B & B Association 
Award of Excellence 
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42 Leisure | 


Its easy. 


Book your entire vacation— 
air, lodging, lifts and more 
with one call. 


www.jhsnow.com 


888-838-6699 


email: info@jhsnow.com 


KSON 
OLE 


CENTRAL RESERVATIONS 


Condos, vacation homes, lakeview & 


lakefront estates from $99 to $2,500 
nightly 


888-266-3612 


bratresort.com 


LAKE TAHOE ¢ INCLINE VILLAGE, NV 


* Larger 3 & 4 bedroom units 
* Hot tub, sauna and large rec room 


800-458-2463 


forestpines.com 


64 THE FLORIDA BAR JOURNAL/DECEMBER 


2001 


EXPERIENCE THE 
$47 - MILLION 
TRANSFORMATION 


Massive rock fireplaces and timber 
beams... From lobby to rooms, 
we're turning back time to the 
elegance of 1920’s Lake Tahoe. 
Not to mention adding a 100-seat 
theater, full-service spa... All at the 
same 26-acre lakefront resort, still 
known for 50,000 sq. ft. of 


indoor/outdoor meeting space. 


Enjoy the greatest concentration of 
ski resorts in North America. Call 
800-FOR-RENO or 800-GO-TAHOE 
and arrange your ski package today. 


KE TAHOE 


BET YOU DIDN'T KNOW. 


renolaketahoe.com 


MOUNTAIN VILLAGE TELLURIDE 


Find Yourself. Lost 
in Luxury 


¢ Ski-In, Ski-Out, Next to Lifts 

© 32 Individually Designed Suites 

* Fireplaces, Jetted Tubs, Steam Showers & More. 
¢ Acclaimed 9545 Restaurant 

* Ski Valet, Concierge and Bell Service 


INQUIRE ABOUT OUR SKI PACKAGES 


888-601-5678 


www.innatlostcreek.com 


Let 140,000 eyes 
see the world 
through your 

advertisement in the 


To Advertise Contact: 
Julie Tanner 
(850) 561-5687 
or e-mail: 

jtanner@flabar.org 


ackson 
| 
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ATTORNEY REFERRAL SERVICES 


@ A-A-A Attorney Referral Service ~ is your 
phone ringing like it used to? Last month we 
referred over 17,000 callers to our attorneys. AND 
THEY ARE THRILLED! We have referrals daily. 
All legal categories! We have calls statewide. 

Call now - 24 hours. Are you teady to start getting 
referrals? And your friends won't tell you cause its 
the “Best kept secret in Florida” 

Especially Personal Injury! 1-800-733-6342 * 
1-888-669-4345 


AUTOMOTIVE 
ORENSIC SERVICES 


@ Accident, Defect, Negligence, Bad Faith, 
Fire, Fraud * Automotive Evidenee Storage & 
Examination Facility « Salvatore R. Raimondi, Sr., 
Consultant, West Palm Beach ($61) 832-6022 
E-mail: AFSASSOCIATES @AOL.COM. 


AVIATION CONSULTING 


@ Do you represent an $8,000,000 Pilot? Pilot 
and airline employee litigation support, expert 
witness and deposition services for loss of 
earnings/seniority/disability/death. Providing 
support from earnings and employability models to 
general consulting. Get the/facts - visit Kit Darbys 
AIR, Inc. at WWW.AIR- EXPERTS. COM OR CALL 
800-JET-JOBS x 104 


EXPERT WITNESS 


Failure Analysis 


m Engineering assessment of failed compo- 
nents, accidents, metallurgy, welding, materials 
processing, and patent congems. Detailed 
information available at (850) 936-1441 or 
www.Failureinvestigation.com. 


Handwriting 


Forensic Document Examiner/Handwriting 
Expert: Don Quinn, 6860 Beach Boulevard, 
Jacksonville, FL 32216, (904) 721-3434. Thirty 
years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


= Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434,Suite 
1004-132, Altamonte Springs, FL 32714. (800) 
544-0004. Formerly with U.S. Postal Inspection 
Service Crime Lab. Over 24 yrs. Experience. 
ABFDE Certified (former Board Director.) Court 
— throughout southeast. 


‘MMM 


About the Bar¥ CLE ¥ 


| Links ¥ ¥ Contact Us U 


AMFS staff 


physicians 

collaborate to 

personally review 

your medical records, 
formulate opinions, and 

match experts to your cases 
from our carefully pre-screened 


é panel of board-certified 


specialists in your region. 


AMFS bridges medicine and 
law...more than 4,000 
specialists in more than 
20,000 cases since 1990. 


AMFS CLIENT 
Michael FE. Cardoza 
SAN FRANCISCO 

TRIAL ATTORNEY 


AMFS 


American Medical Forensic Specialists, Inc. 


A physician managed company 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
lof Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


{GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


I—| NHEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 


5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. 


13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 
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Medical | 

Physicians For Quality: Credible 
experts, Since 1986. We have Florida | 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. Visit 
us at www.physiciansforquality.com. 


Police & Security 


@ Lou Guasto Police & Security Expert 
Witness. Retired Police Chief with twenty-six 
years Law Enforcement experience. F.B I. 
Academy graduate. University Criminal 
Justice Instructor. (954) 434-0443. 


Premises Liability & Security 
= Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (941) 593-8033. Naples. 
Florida. Visit website: www.wigaut.com, 


Reai Estate Law 


x James L. Mack, Board Certified Real 
Estate Lawyer with 50 years practice exclu- 
sively in Florida real estate law, AV rated. 
available to act as consultant or expert witness 
in real property. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 466-5519, fax (305) 
682-1533, email: jmacklaw@aol.com. 


& LegalScope Research provides you with 
effective, concise, and commanding legal 


research and writing. Outsource those memos 
and briefs. Call (727) 410-7285 or visit 


www.LegalScopeResearch.com. 


20 Years 
1981 of Protecting | Manatees 2001 - 
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‘ree Skiptracing Resources 


The Lawyer’s Source for fast, reliable 
public records data and so much more... 


Get Your Information. Log on Toda 
w.SkipSource.com 


FREE CONSULTATION REGARDING MERIT 


JANUS MEDICAL EXPERTS 


-XPERT MEDICAL TESTIMONY IN MALPRACTi 
DISABILITY AND PERSONAL INJURY 


® OVERNIGHT EXPERT AFFIDAVITS e FREE DETAILED CONSULTATION 
RE: STANDARDS OF CARE 
e FREE PREVIEW FOR MERIT 


CAUSATION AND LIABILITY e BOARD CERTIFIED EXPERTS 


POST OFFICE BOX 13679, TAMPA, FL 33681-3679 « TEL (813) 258-0911 


If it's a question of 


Safety... 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


Professional Safety Incorporated 


1 
1.800.562.7233 Located in the Palm Beach Area | 
No Merit - No Charge | 
Witness, Ltd. 


medical expert testimony in medical malpractice, personal injury & disability claims 


: Med Witness provides quality medical | 
experts in any field of health care | 


847-673-4422 


 MedWitness.com 
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Lawyer 


@ Qualified 1031 Exchange intermediary 


_ Inter-City Testing & 
DENTAL MALPRACTICE Consulting Corporation: 


¢ Plaintiff or Defense Technical Evaluations and 


é Expert Testimony 

Services. Regular, delayed, r n 

qult. 20 yen * Case Merit, Causation, Liability inquiries Welcome 

your clients. Competitive pricing. Call Jeff Riddell Trial Preparation and Strategy 

(941) 366-1300 or FAX (941) 955-9380 for > Expert Testimony Analysis; Chemistry/Chemicals, Construction 

information. www.saramanat031.com Safety; Elevators/Escalators; Fires/Explosions; 
INITIAL Const ILTATION OFFERED Flammability: Glass/Metal Fracture; Helmets; 


WITHOUT CHARGE Ladders; Parks, Playgrounds, Amusements; 


STOCKBROKER FRAUD Pollution-Air & Water; Safety/Electrical 

Engineering; Slips, Trips & Falls; Sports, 
MISMANAGEMENT 1-877-OPN-WIDE Recreation, Aquatics; Toxic Exposure; Transpor- 
(toll free) 676-9433 tation, Tires; Highway Safety; Warning/Instructions 


Mark C. McCauley, D.M.D. 


@ Cail us to talk over remedies available to 
your clients who have securities account losses. 
Referral or co-counsel; expert witness affiliations. 


Bruce Committe Associations 


STRUCTURED SETTLEMENTS/ 


vies ae BA, Accounting, 1974 Fighting Heart Disease and Stroke 
en Certified Public Accountant, 1975 


MA, Accounting, 1978 
= Top Dollar paid for insurance settlements PhD, Accounting, 1983 

and lottery winnings. Do you have High Net JD, 1987 JOIN THE FIRM. 
Worth Elder Clients? We purchase large life “Paint. DI 

insurance policies from seniors. Heartland #17 South Palafox Place, #306 


Capita! Funding Inc., (800) 897-9825. Pensacola, FL 32501 
www.heartlandilumpsum.com. Phone: - (850) 43 439-1999 EXERCISE. 


Fax: (850) 439-1444 


It's the second largest 
state in America. 

And every resident is 
struggling to get out. 


It's bigger than Texas or New 
York — but you won't find it 
on any map. It's home to one 
out of every six children in 
America, each trapped within 
its cruel boundaries. It’s the 
state of poverty in America. 
And if you were poor, you'd 
be home by now. 


POVERTY. 


America’s forgotten state. 


Catholic Campaign = 
for Human Development a 
1-800-946-4243 
www. povertyusa.org 


j 
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American Medical 
Forensic Specialists 


Attornevystore.com This is America, son. And that means when you grow up, 
. you can have everything you ever dreamed about. 
BDO Seidman But to make that happen you'll need really good credit. 


Blumberg Excelsior 


Bruce Committe 
Compufinancial 
Corporate Creations 
Empire Corporate Kit 
Florida Outback Travel 
Government Liaison 

Services 
Health Care 

Auditors, Inc. 
Inter-City Testing & 

Consulting 67 
International Genealogical 

Search 43 
Janus Medical Experts 66 
Lexis Nexis 

Cover 2, Pg. 1, 3, 13, 23, Cover 3 

Magnolia Inn 
Mass Mutual Settlement 
Dr. Mark McCauley 
Med-Witness 
Mike Papantonio 
Northwestern Mutual 
Professional Safety Inc. 
Skipsource.com 
State Farm Insurance 9 
West Group 45, Back Cover 


VW BPA 
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Worse case of burnout I’ve ever seen. 


Welcome aboard! Of course, we start 
downsizing tomorrow and you'll be the first to go. 


Mie 
65 
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You work in a small law firm. 


you'll get the exact 
information, resources 
and tools you need 

to manage every aspect 
of your practice, 


all in one place. 


Because your 
needs are anything 
but small. 


lexisONE provides you easy access to the 
information, resources and tools you need: 
Client Development 

Practice Management 

Professional Development 

Free Case Law 


Free Forms 


Lifestyle and News 


LexisNexis’ eMarketplace 


e e 
Self-serve access to the complete lex S N =, 4 S 
lexis.com” research service 


It’s how you know” 


LexisNexis and the Knowledge Burst logo are trademarks, lexis.com is a registered trademark, and lexisONE is a service mark of Reed Elsevier Properties Inc | ] 
used under license. It's How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc. Other products or services are trademarks or registered | AL3923 

| 
trademarks ot their respective Companies. © 2001 LexisNexis, a division of Reed Elsevier Inc. All rights reserved 


a 
3 
: 
™ 
SM 
Explore lexisONE” @ www.lexisone.com 


decades knowledge, 
search time 


Much of the work for your next case is completed already. 


Our authors and editors started it long ago. 
They added meaning to the law, so you can provide 
top-rate counsel with a minimum of research and drafting. 


Am Jur® 2d ALR® 
Treatises Forms 
Periodicals And much more 


Legal Analysis & Practice Guidance — The law and its meaning 


Discover today’s Westlaw” at www.westlaw.com or call 1-800-762-5272. 


Westlaw 


© 2001 West Group W-100789/9-01 Trademarks shown are used under license. [212364 | 
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